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APPELLATE CIVIL.

Before Sir Basil Scott, Kt., ChiefJustice, and M r, Justice Shah. *
ABDUL K A D IR valad IBRAHIM GHIVANE, (om«inal Praintiff),
AprtiLLANT, «. DOOLANBIBI, wife of ABDUL K A D IR CHIVANE

(original Defendant), Respondent.®

Civil Procedure Code (Act V of1908), sectionll—Letters Patent, clause IS —
Evidence Act (I of 1873),sectio)i4d4— Suitfor restitution if conjv(/nl rights—
Previous suitfor similar relief— CSnpetency of the Court to try the previous
suit— Dismissed of the suitfor imnt ofjurisdiction after raising and decidiiig

issues on the merits—-No bar ofren judicata.

The plaintiff iiled a Huit for restitution of ; conjugal rightB againat the
defendant and for an injunction restraining her from marrying any other
person pending the disposal of the suit. The defendant raised the plea of
resjudicata urging that the plaintiff had iiled a previous suitfgainst her in the
High Court for similar relief and had failed in it. Tlie previous suitwas filed

without obtaining the leave of the Court under clause 12 of tlie Letters Patent,
the residence of the parties being outside the jurisdiction of the Court. The
Court, therefore, dismissed the suit for want of jurisdiction though issues on

the merits were raised and decided.

The first Court disallowed the plea ol resjudicata ON the ground that the
judgment in the previous suit was delivered by the Court notl competent to do

so in consequence of the absence of leave.

On appeal by the defendant the Judge dismissed the suit holding that the
absence of leave did not go to 4:he root of the jurisdiction of the Court and
therefore the jiulgmeut of the Court, was tfie judgment of a Court having

jurisdiction. * .

Jteld,on second appeal by the plaintiff, that the jn€gmei?t in the previous
suit was delivered by a Court not competent to deliver it within the, meaning
of section 44 of the Evidence Act (I of 1871~ and therefore tlie plea of [€S

judicata could not prevail.

second appeal against tlie decision of A. W. Viuiey,
Joint District Judge of Tliana, reversing the order passed
by 1?. Baindiir, Subordinate Judge of Bliivandi.

The facts were as follows —

Tlie plaintifl: iiled a suit, No. 399 of 1908, in the High,
Court at Bombay in its original civil jurisdiction against
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the defendant and two others for a declaration and
injunction on the gronnd that defendaiitd was his legally
-wedded inie and tluit slie at tlie instigation of lier
father, who was defenxhuit 2 in tlic said snit, w<is intend-
ing to marry'defendant o in tlie said suit and pKiyed

' tliat defendant 1 he declared to have l)eeii legally married

the defendants preventing them [I'ron] bringing al)aiil
the alleged intended secoric* marriage’. Tlie plaintilT's
allegation in the said suit was that i lie marriage™. l)etween
him and defendant 1 took place in 150mbay wilJiin tlie
"locahlimits of the original side of th(: High Coiii-t; bnt
the defendant was not admittedly a resichMil. wi(hin the
said limits and the cause of iiction for plaintilT's prayer
for injnnction, wliicli was conseqiu'ntial rc'lief songlit
for in the suit, did notarise withiii (he said local limits.
The defendant relied on ilie latter fact and contended
that as the plaintiH did not obtaiii h‘avo of llie Oonrt
under clause 12 of the Lc'ttc)’'S Patent, the suit was not
maintainable in tlie Pligh CQurt. She also d('nred tliat
she was the legally wedded wife of the plainlill*. Not-
withstanding the defendant’s ol)j(‘cl ion U the maint(‘n-
ance of the suit, the Higli Court (k'cid('d (lie siiil on the
merits and found that ~e defendanl was not IIK It'gally
wedded wife of the plaintillV The suit*was, however,
dismissed for want of leave and jurisdiction under se(l-
tion 12 of the Lei.ter.s Patent.

After the dismissal ol the suit by Ih(* High Court, the
plaintitr lu-onglit tlie present suil. in the Cou.rt of the
Suhcjrdinate Judge of Bhivandi lo have' his conjugal
rights restituted against the tlofendant and f«r an
Injunction restraining her from marrying any oilier
person pending the disposal of the suit. He allc'ged that
the defendant was legally mariied to him on the 22nd
August 1909 in the City of Bombay, hut she refused to
live with Mm even aftc]* notice to do so wais issued to
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lier on tlie 7tli Jiine 1911 and that the iJlaiiitifi; was

informed that tlie tiefeiidaiit intended mari™\ing soint®
other person.

The defendant contended inter alia tha*t the question
raised by the plaintiff, namely, that the defendant was
tlie hiwfnlly wedded wife of tlie plaintiff had already
been decided against him by a competent Court in Suit
No. 31) of 1908 on the file of the original side of thi'
High Court of Bombay which, decision was binding on
tlie parties, tliat the Conrt was, therefore, precluded from
entering into the said question l)y the principle*of res*
judicata and that on the face of the said decision the
plaintiff could not claim restitution of conjugal rights.

The Subordinate Judge found that the decision of the
High fjourt in Suit 399 of 1908 on the issues relating
to the merits was a nullity as that Court had no juris-
diction to decide the suit. Therefore, that decision was
not l)inding on the parties and coaid not .operate either
on the principle of resjudicata or of estoppel so as to
jyrevent the parties in the presentisuit from litigating on
the same question or questions as arose on the merits in
the former suit. Having arrived at the said conclusion,
tlie Subordinate Judge appointed.a day for the examina-
tion of parties &srega;rds the other allegations made in
tlie pleadings. N e

Agai.iist the said finding of the Subordinate Judge the
defendant appealed, to the Districi Court and the Joint
Jndge found that the matter sought to be litigated in
the present suit was reajudicata by reason of the decree
In Suit No. 399 of 1908 of the High Court of Bombay.
Tlie Jcfint Judge was further of opinion that “ where
there is jurisdiction over the subject-matter but non-
compliance witli tlie procedure prescribed essential
for the exercise of jurisdictiSii, :tbe\dellect’,ini”™VV\\
waived. * * VAMiere jurisdiction over the siibject-
miitter exists i”equiring:only to I>e invoked ,iii the; right
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way, the party wilio lias invited or allowed tlie Court to
oxercise N\ In a wroiig way, cannot afterwards tiirn
roinid and clialleiige the legality of tlie proceedings due
to ithis own invitation or negligence.” He, therefore,
allowed the Eippeal and dismissQd tlie suit. -

Tlie jilaintifl; prefen'ed a Bc'cond appeal.

liweraritijnmd Narnia with J). A. Khare and P. X.
Laving lield that It had no jui'isdiction to entertain the
4)reYio-iK suit, its decision on tlie nuYits was a mere

and it could not operate as resjudicata.
The point of jurisdiction was specially raised before the
Court and the judgment was p:i-oriounced on the point.
The case does not fall niider te*ilocti*ine of
as provided by secdoii 11 of (lie Civil Pi'acHdure Code.
Tlie High Court w'ss not compc™ent (o try llie suit as
only a part ol the cause ol' action had ar'iscii in Bomba}',
and to invest wt with jui-isdiction it was necessary to
obtain leave under clause 12 ol‘ llie Lc'tt{'i-s Patent. But
such leave was not; obtained.

soorr, C. J._ It was not such a steongcase as wdien
tlie Court has no jurisdiction at all.’

We furtlier contend that as tliis is a suit for restitu-
tion of con/jngaLrigilts and as both pai'ties reside outside
I™ombay, there was an entire absence of jurisdiction.
Tlie granting of the ie]ive uiuler clause 12 of the :ijetters
Patent is not a mejre matter of form. It is noc that
whejiever a part of tlie cause ol‘ action arises in Bombay
and the leave is applied foi- that tlie leave is or niuBt l)e
granted. The granting of the leave is the foundalfion of
the jurisdiction: liampurtab Samruihroy v. PmnmKkli

ChandamaP"\Had/)ee Ismail Hadjee Hubbeehy . JHadle
Mahomed Badjee JoosuU™K

W (1890) 15 Bom. 93 at p. 98. @ (1874) 13 Beng. L. E. 91.
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We contend tliat there can be no res judicata unless
a case is finally decided and a case cannot It lield to *e
finally decided if the poiirt liad no Jurisdictioni to
<1Pcideit. ‘ n

(Captain witli M. M. Karhltari, for tlie respondent
(defendant)—A part of tlie cause of action liaving
accrued in Bombaj”, the Hig'li Court liad jurisdiction to
entertain the suit. It wafi, no doubt, necessary to obtain
the leave of the Court under clause 12 of the Letters
Patent to proceed with the suit but the failure to obtain
the leave cannot go to the root of tlie jurisdiction. Tlie
jurisdiction v¥ss in existence and tlie leave under clause
12 would have made it ripe. There is a distinction
between cases where the Court has no jurisdiction at
all, and where the Court has jurisdiction but it cannot
exercise it unless invoked to exercise it in a certain
manner, namely, by applying for leave under clause 12
of the Letters Patent. The point of juriscliction depend-
ent upon the leave of the Court being obtained to proceetl
with the suit could be waived: Pisani v. Attorney-
General for Gibraltar™K A part of the cause of action
having arisen in Bombay, the decree passed by the Higli
Court cannot be nuliity*on the gi™pund tliat the leave was
not obtained. /Tliere was/the jurisdiction in the High
Court but it exercised it in an i]'regularj;nal>n.er. As the
case was decided by the High Court on the mei*its,
tlie irregularity must be taken ™o have been waived :
Moore v. Gamgee'V\ King v. Secretary of State for
Tndid¥K  Where thei*e is existing jurisdiction w™hicii the
Court is*equired to exercise In a particular way, the
party* Wlio invites such jurisdiction cannot afterwards
turn round and challenge the legality of the proceed-
ings ; Vishnu Sakharam Nagarkar v. KrisimaTac
Malhar™\

« (1874)IL. k 5P. C. 616, (3 (1908) 35 Cal. 394.
(2 (1890) 25 Q. B, D. 244. (1886) 11 Bom. 153.
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Inve.}arity inreply  The niliiig 1ii Kliuj v.Secretary
of'Statefor Is contraty to tlu3dicfa of Telaiig .J
in HampLirtah SamriftJirojj v. PrenisH/lili Clianda-
maPK In any tase tliere wiis no waiver in tiie case as
tlie tlien defendant strenuously/eontended tluit H<*
Bombay Higli Court had no Jni-isdiction to try the suit.
The trne test is whether the Bombay Higli. Court was
competent to deliver judgment witliiji tlie meaning of
section i of tlie Evidence Act. See Halshurj’™s Tiaws
of England, Vol. \W, p. 853.

Scott, C. J. —The plaintill' tiled tiiis siut in [lu™Court
of the Subordinate Judge of Bhivaiuid for restitulion of
conjugal rights against the defendant andfoi* an injunc-
tion restraining lier from marrying any otiier persoji
pending the disposal of the suit. He was met with th(
Dlea tluit the c]uestions at issue in the suit were res
fudicaia by I'cason of a decree passed by Mr. JuHtice
Davar in Higli. Court Suit No. X) of 100§ jind that
therefore under section 11 of the Codx™of Civil Procedure
tJie Bhivandi suit could not be ti*ied. The Higli Court
Suit of 190S was fo* a declai'atioii that the defendant
was the duly married wife of tiu™ phiintitt! and for an
injunction restraining lumnriiage alleged to )Ccontem-
plated l)etween her and one A.bdiil Cafur,,a defendant in
the High Cotirt ~uit. Three of tu™issues in tliat suit
were as follows:—(a) Wliether the Court has jurisdic-
tion to try tlje suit as against the first defendant ? {h)
whether tiie first defendant did not l)ecome a member
of the Hanafi sect on or about April 1907 ? (™ whether

the plaijitilf. lias l)een validly married to tlie first
defendant ? N 7.

At the first hearing it was discovered that although'
It was stated in tlie plaint that only a part of tlie cause
of action had arisen in Xkimbay and lliat the Court:

W (1908) @ (1390) 15 J
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would have jurisdiction to try tlie suit after llave under
clause 12 of the Letters Patent had been granted, no
leave had in fact been pbtained and upon that ground
the first of the issues jlbove set out was raised. The
Jearned Judge, however, proceeded vath the trial of the
case upon the merits, and decided tlje issiies as to the
conversion of the first defeixlant and as to the question
of her marriage with the plaintiii in the first defendant's
favour.

He then proceeded to discuss the issue relating to
jurisdiction and held that the Court had no jurisdiction
in consequence of leave not having been olitained and
that the suit on that ground mustfail. The decree which
was drawn up only records the dismissal of tlie suit on
the ground that the alleged marriage of the plaintiH
with the first defendant was not valid and binding upon
her, but a reference to the Judgment shows that- tlie
Court held that there was no jurisdiction.

The learned Judge of the Bhivandi Court was of
opinion that the plea of res jxidicata was satisfactorily
met by showing that tho judgment, in which the issues
pleaded were decided, was delivered by a Court not
competent to deliver it. 1f The Court wasso iircompetent
this would be a complete answer undSr section M of
the Evidence Act.

The learned Joint Judge, however, came to adiilerent
conclusion being of opinion that the absence of |™ave
did not go to the root of the jurisdiction of the Court
and tlvit therefore the jutlgment of the Court was the
judgment of a Court having jurisdiction. He based his
decision on the judgment of the Calcutta Higli Courtin
Gurdeo Singh v. Chandrikha 8ingU™\

In this appeal it is contended that the jurisdiction of
the High Court to try a suit in which part only of the

W (1907) 35 Cal. 193. n
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oaiise of jrction arose williin the jurisdiction and in
whicli the del'eiidants iieillier reside nor carry on husi-
ness within llie jurisdiction depends entire'ly upon the
(JieS.ion wlieMier or ,no( leave luis l)een (irst obtained
iinder clause 12 o' the ljel K.rs Patent; and reliance was
pbiced upon the decision oi’ Sir Ricliard Concii in
Eailj(u> Ismail Hdiljrr Uiihlxrh v. Hadjoo Mahowed
Hadjee wbei-e IK s.iid tilat an ordej- under
chuise \2 was not g3 mere fornud order or an o»-der merely
regidatin™ the procedun”™ in (h(> suit, hut one tliat has
tlie edl'ect of i”Niving a jurisdiction to tlie Ooiii't whicli it
otherwise would not Iluive ; and tJie jud”™nient of
Mr. Justice Telar™ in Hdnipurlaf) Hco™mdhroy v.
Prenmikh ClwudaHia’™™ was also rererred to in which
it was said tliat siu-ii  I(av(" (under clanse 112) alt'ords
the very foundation ol' (he jurisdiction. TIljose cases
were met ty rel'erence to (h(' cast™ of I\in(/ v. SWre/ary

for India¥™ \ii winch Mi'. Justice Fletcher, fol-
lowing Moore V. lu'ld tliat the ohjection

might be waived by the del'endant.

In tlie present case there is no (iiiestion of waiver, for
the ohjection to tlie suit on tiie groiiiul that leave had
not been ob™aind wastalven at the first moment when
the fact came to the knowledge of tlu' defendant's
advisers ; and it is clear tliat under sucli cii'ciiinHtjinces
the judgment of the Court on issues {h} ajid (r) was one
which it was not competent lo deliver: see Khhnji
Chakirbluij v. *SW Cliarl<;,s Forhes™K

That tills conclusion isin no way at vajiaiice wfrh the
decisions of Kiiglish Courts iii such cases is apparent

homIn re 3nnvn v. Loudon and North Wrnlern liail-
%eay Coripani/”\  The plaint was against the defendants

(1874) 13Bg L 1191 W(1890) 5 ¢. B D 244
@ (1800) 15 Bi. CH © UH71;8Boni.iLC.H.ia2(0.C.J.).
(1908) H . D B(i803) 4 B &S 36
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as coinmoii carriers for iiegiigently carrying a liarp,
delivered to tliein by the plaiiitifl;, to be carried from,
Chester to London, whereby it was damaged. The plaint
was filed and the suit was tried in the County Court at
Chester and at the trial it was objected on thepart of the
defendants that the Court had no jnrisdiction, on the
ground that they did not dwell or carry on their business
.within the district as required by Stat. 9diid 10 Yict.,
c. 95, s. 60, and had not obtained leave either from the
Court under that section or from its Registrar under Stat.
19 and 20 Viet,, c. 108, s. 15, to issue the summons” else-
where. The Judge said that without expressing any
absolute opinion on this point, it would be better to leave
the case to the jury, whereupon the defendants went into
their case and called witnesses. The jury found for the
plaintiff, and judgment’ was entered up accordingly but
the Judge refused to allow execution to be issued on it.
. The plaintiff then obtained a rule calling on the Judge of
the County Court and the defendants to show cause why
the Registrar of that Court should not issue a writ of
execution to the High Bailiff, empowering him to levy
upon the goods of the defendants the amount of the
judgment obtained in that Court by the plaintiff.

The discussion turned chi”Mly on the question whether
it could be said that the defendants carried oii business
amongst other places at Chester. That question having
been decided in the negative Mi. Justice Wightman
said: “ The case is therefore not within theijurisdic-
tion of the County Court of Chester ; and it is admitted
that the plaintiff did not obtain the leave of that Court,
as the (jourt in which the cause of action.arose, to issue
his summons there.” Consequently the rule for the
Issue of a writ in execution was discharged.

We hold that the judgment relied upon by the defend-

ant w'es delivered by a Court not competent to deliver
H596— 1
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it witliin tlie meaning of section 44 of; tlie Indian Evi-

clence Act and therefore the plea of resjudicata cannot
prevail.

decree of ithe lower appellate Court

and restore the order of the Subordinate Court,"costs
throughout being costs in the cause.

Decree revei'sed,

a. 13. R.

OlliniNAL (MVIL.

Before Sir Basil Scott, Kt., Chiflf Juiftlne, (oid Mr. Jio"titc Chamlavarhar.

NAWAB BEIIRAM JUNG, Al'l'Kllani and Plaintiki\ v. HAJI
SULTAN ALI SITUSTUY, RAON)KNE and  Dukendant ®

Civil Procedure Code (Act V of I0OOS), Order XLf, Rule 10, and miion 129—
Bomlay High Court liuka, Rule 725—Dqgmil of m'liritii by appelkmt
residing outside Britiiih India in an appeal from the uriyinal eiril jurindic-
tion of the Bombay Uiyli Court, rules yornning.

The Bombay High Court iu it« origUKil civil jiiriK(h((loij is not
bound to cleinand security from an apijolliint residing outside Brilisli India for
the costs of the appeal or (H thy original suit or of holh as provided in
Order XL, Rule 10 of tlie Civil Procedure Code. The provisions contained in
Rule 725 of tht! Bombay High Court Rules deal with the dejtosit ol; security
iu all appeals from the original jm'isdiction of the High Court, and are
inconsistent with the provisions of Order XLI, liule 10 of the Civil Proce-
dure Code and accordingly hy ?irtue of section 129 of the Civil JrociHluroCode,
Order XL I, Rule 10 does not apply.

Seinhle ; it is not clear whotlu'r it is imperative on the Bomhay High Court,
in cases where Order XL1, Rule 10, does ap[)ly, to demand seciu-ity from an

appellant residing outside British India for the costs of buth the uppCal and the
original suit.

The respondent in this appeal called on tlie a])j)ellant
to deposit further security, above that already deposited

.................. ~ Appeal No. 33 of 1912. Suit No. (}81 of 1909.



