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Before Mr. Justice Batchelor and Air. Jiistiec Heaton.

E M P E R O R  V. C H A N D K H A  S A L A B A T K H A .* ^

In d ia n . P e n x d  C o d e  ( A c t X L V o f l S 6 9 ) ,  i^eetions 4 5 7 , 5 1 1 — J l o i m - b r e a k i / i g —  J A t n / ;  - 8 .

A i t e m j d — B i m i J a r s  d ig g in g  a  h o le  in  a  w a l l  h a t n o t h o rin g  ii th r o u g h  o iviiig  

to in te r r u p tio n  hi/ t h i r d  p e r s o n s .

The accused dug a hole in the wall o f the coinplaiiiant’B (Iwelliiig lioiiso,
(liiriiig the iiig’lit, with intent to eoiiiplete that hole hi order lo make thoir , 
entry into the house through i t ; and, having so entered, to cunuiiil a thcJit in 
the house. In  fact, the hole was not completed in the sense that it did»not •
completely penetrate from one side o f the wall to the other, as the accused 
were interrupted before they could complete it. The accused Avere on thcKC 
facts convicted by the trying Magistrate o f the oifenee of attempting to com­
m it house-breaking b y  night. On appeal, the Sessions Judge rtversed the 
conviction and acquitted the accused on the ground that tlie accused’ s acts did 
not amount to an attempt to commit house-breakhig, hut only to a i)repai-a- ^
tion. The Government of Bom bay liaving appealed against the order of 
acquittal :—

Held, settuig aside the order o f  accpiittal, that the accused’s •icts did in law 
amount to an attern])t, for the actual transaction, the distinct uverl act, w'as 
begun and cai-ried through to a certain point but was not completed b y  reason 
o f the accused's l»eing interrupted.

Appeal by the Goveriiinej,it of Boml)ay .fi’oni lui order 
ol; acquittal paswed l)y F. J. Vtirley,•Sessions Judge of 
Khandesli. • •

Tlie accused went to the house of the (foinphiinant 
one niglit, and began to dig a hole in the wall oi; his 
house. Tlie hole was not carried through the whole 
thickneSvS of the wall, because the accused were sur­
prised and decamped. On these facts, they were* 
convicted by the First Class Magistrate of Jalgaon of 
the olfence of attempting to commit house-breaking by 
night (sections 457 and 511 of the Indian Penal Code).

On appeal the Sessions Judge reversed the conA îction 
and acquitted the accused on the ground tliat what the
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1913- accused tlkl unionntecl. merely to proparatioii and fell 
Empeuoi; ' «hort of an attempt to commit tlie oll'oiice.

CH.Ji)KiiA The (xOYernment ol: Bojiibay appealed against tlie 
S a i . a u a t k h a .  order of acquittal.

(r. S. Rcio, (roveriiment Pleader, I'or the Crowji.
D. W. Pilnaonkar for tire accused.
B a t c h e l o r ,  J. This is au appeal by tlie (Joverument 

of Bombay against the order luade by the Sessions 
Judge of Khandesli reversing' tlie coiivictioji recorded 
against the two respondeids under sections 157 and 511, 
Indian Penal Code. In other words, the respondents 
had been convicted of the oll'ence of attempting to com­
mit liom':!e-l)reaking by niglit, a,nd their conviction of 
that offence was reversed by the Sessions -ludge. It 

f was so reversed by reason of tlie Sessions .Tiiclge’s view
upon a point ol; law, and foi* tlie pii i-jiosci ol' expi'essing 
liis view on that law tliĉ  leai’ued J iulge ([iiite rightlj’- 
assumed tlie state of facts i'ound proved l)y the Magis­
trate. The question is, whether iipoii that, state ol‘ facts 
the Judge is right in thinking that these responckmts 
could not be convicted ol: tlie o(fence ol! attempting 
to commit house-breaking. 'Tlie state oI; facts assumed 
is that dll ring the nighfr tliese two respondents dug a 
hole in j:he wall of the complainant’s dwelling liouse 
with intent to complete tliat hole in order to make tlieir 
entry into the house through it, ami, hiiviiig so entered, 
to commit tlieft in the lioiise. In fact, the hole was not 
completed as the respondents were interrupted before 
they could complete it. It was left, therefore, unfinish­
ed in the sense that it did not completely 4 )enetrate 
from one side of the wall to the other. In this state 
of facts the learned Judge below was of opinion that tlie 
respondents’ acts did not -amount to an attempt to 
commit liouse-brealdng, but only to a preparation, and 
were therefore not punishable. I think that, on the 
facts as stated, there is really no room for doubt but
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tliat tlie respondents’ acts did in law amoimt to an 
attempt. In the leading case in England ^Recj. v. 
Clieesernan̂ '̂̂  Mr. Justice Blackburn, as he then was, in 
laying down the difference between a preparation 
antecec^ent to an ofOence‘.and the actual attempt, said 
this :—If the actual transaction lias commenced which 
would haye ended in the crime if not interrupted, there 
is clearly an attempt to commit the crime. Here the 
actual transaction, the distinct overt act, was begun 
and to a certain point carried through. It was only 
not carried through, to completion l>y reason of *the 
respondents’ being interrupted by other people. It 
seems to me clear tliat if the facts as alleged are i)roved 
against these respondents, then they ought to be con­
victed of the attempt at house-breaking. Whether 
those facts are or are not' proved is a matter which we 
do not now decide, seeing that the second respondent 
has not appeared before us ; but with this expression 
of our view upon the point of law, we reverse the order 
of the Sessions Judge and remand the case to him in 
order tliat this charge under sections 457 and 511 may 
be dealt with in accordance with law.

Order reversed.

1913.

• E.m p e r o r
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B a l a b a t k i i a .
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CRIMINAL REVISION.

Before Mr. Justice Batchelor and Mr. Jmtice Heatov.

E M P E R O K  Y). P U L C ilA N D  B A P U J I SHAH.<»

Indian P res^  Act (X  o f 1010), section 3— Printing prem-^Order to make 
de.posit— Failure to make dqyosit—Liahility— Deposit to he made within 
reasonable time.

♦

Tlie Government of Bom bay, on the 13th September 1912 , issued to the 
applicant a notice callivg upon liini mirier Hcction 3 , sub-section 2, o f the

*Ci’hninal Application for Revision No. 57 of 19 "3,

1913. 
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