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APPELLATE CIVIL.

Jkfore Sir Basil Scott, Kt., Chief Justice, and Mr. Jusliec Chandavarhar.

1913. G ANG AllAM ^ H A T IK A M  G U J A ll ( o j u g i n a l  T l m n t i f k ) ,  A p p k lla n t, v.

March 12. D I X K A ll (xANESH r A T V A K D lIA N  ( o u iq iN A i .  '.Di o k k n d a n t ; ,  K k s p (1NJ)e n t .®

l i e n n u e  J u r iifd ic tio n  A c t ,  B o n ih a y  ( X  o f  1 S 7 0 ) ,  sertionn 4 ( c ) ,  6 a n d  0 { i) - ~  

B o m h a y  L a n d  Re.venne, C o d e  ( B o m . A c t  V  o f  1 S 7 U ) ,  section  
R e a liz a t io n  i f  la n d  re ve nu e — A tia c lu n c n t  o f  (joods h y  M a m l a t d n r — S u it  

a g a in s t M a m la t d a r  f o r  re c o ve ry  o f'd a m a fje s — N o  d e n ia l o f  the  a lle y  a tio n  that  
the (joods heloH(ied to 'p la in t if f — J u r is d ic t io n  o f  C i r i l  C o u r t s — D e lc y a t iu n  o f  

the im o e r s  h y the C o lle c to r f o r  h is  o irn  d is tr ic t.

r  .

/

First Appeal No. ;U of 1912.

(1) Sections^ 4 (c), T) and G of ilic Jievciinc .Iiinsdictit)ii Act, Hoinhay ( X  of 
■1876) are as follows :—

4. Rubjeet to the oxcepiioiis lien.“iuan,(ir- appearing, no- Civil Cdiirt Khali 
exercise jurisdiction as to any of the following’ matters :—

(a) " Z’ "
0 0 0 O 0

(f) Claims connected with or arising ont of any proctjodings for llie realiza- 
tiou of Uind-reveiiue or the rendering o f assistance hy (jovernniciit or any 
officer duly autliorized in tiiat behalf to superior holders or occupants for the 
recovery of their dues from inferior holders or tenants ;

r

Claims to set aside, on accotj^nt of irregularity, mistake, or any other ground, 
except fraud, sales fur arrears of hmd-'’revenue.

5. Nothingfin section 4 shall he held to [)revent the Civil Courts from enter
taining the following suits :—

(a) Suits against Government to eontx'st tlic amoniit claimcd, or paid under 
IH'otest, or recovered, as land-revenue, on the ground that such anu»uut is in 
cxcess of tho amount authorized Ml that behalf hy Govermnent, or tliid, such 
amount had, previous to such claim, payment or re(!ovei‘y, been satislicd, in 
Avhole or in part, or that the plaintitf, or the person whom he re]»resents, is 
nut the person liable for sueh amount ; *"

{h) suits between private parties for the purpose of establishing any 
private right, uithongh it may be alfected hy,any entry in any rec(.rd o f u 
reveuuc-survey or settlement or in uny vilfage-paptirs;

(c) suits between superior holders or occui)ants an(). inferior liohlers or 
tenants regnrduig the dues claimed or recovered from the latter;
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Section 4  (c) o f the Eevemie Jurisdiclion Act, Bom bay ( X  o f 187G), is not 1013 ,
a bu r  t o  a  s u i t  in  w h i c h  th e r e  is  a c l a im  a r i s in g  o u t  o f  t h e  a l l e g e d  i l l e g a l i t y  o f  GANfi\RAM

t h e  p r o c e e d i n g s  t a k e n  f o r  t h e  r e a l iz a t i o n  o f  la n d  r e v e n u e .  \ y h e r e ’ t h e  l e g a l i t y   ̂ H a t i u a m

of the proceedings initiated b y  a revenue oflicer is in que.stion the Court has to
 ̂ ^   ̂ D i n k a r

________________________ __________________ _______________________________________ . _________________G a n e s i i .

and nothing in Rection 4, clause {fj), shall be held to prevent the Civil 
.Courts from  entertaining suits, other than suits against Governnieiit, for  
possession of any land being a whole survey number or a recognized share 
o f a survey number ; ^

and nothing in section 4 sliall be held to prevent the Civil C o T ir ts  in the 
districts mentioned in the second schedule hereto annexed from exercising 
such jurisdiction as, according to the terms of any law iti force «m  the 
twenty-eighth day of March 187G, they coulil have exercised over clainis 
against Government—

(a) relating to any property appertaining to Uie office o f  any hereditary 
officer appointed or recognized under Bombay Act No. I l l  of 1874, or any 
other law for time being in force, or o f any other village oflicer or servan t;

(&) to hold land wholly or partially free from payment o f land revenue ;

(c) to receive payments charged on, or payable out o f, the land revenue.

(5. Revenue officers shall not be liable to be sued for damages in any Civil 
Court for any act bond fide done or ordered to be done by them as such iu 
pursuance o f the provisions o f  any law' for the time being in force.

I f  any Revenue officer absconds or does not attend when called on by his 
official superior, and if  the Collector o f the District proceeds against him or his 
sureties for public monej'-, papers or'property according to the provisions of any 
law for the time being in force, such# Collector shall not bo liable to pay 
damages or costs in any suit brought? against him by such officer or sureties, 
although it appears that a part only, or no part whatever, -*f the* sum demanded 
was due from  the officer so absconding or failing to attend, or that he was not 
in possession o f the papers or property demanded o f him.

(2) Section 140 of the Land Revenue Code (Boin. A ct V  o f 1879) is as 
follows ;—

140. W hen the crop o f  any land or any portion o f the same is sold, 
mortgPtfed or otherwise disposed of, wliether by order o f  a Civil Court or 
other public authority or by private agreement, the Collector m ay prevent its 
being removed from the land until the cin-rent year’s revenue o f  the said land 
has been paid, A v h e th e r  the date fixed for the payment of the same, under Iho 
provisions hereinafter contained, has yet arrived or not. But in no case shall 
a crop, or any portion o f the same, which has been sold, mortgaged, or other-, 
wise disposed of, be detained on account of more than one year’s revenito.
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1913. inquire under scctioii (’) o f llic Act wIh'Urt llie Act r(iiu])liiiii(‘(l of was ilouc 
hondfide by tlio odicer in jinrRniincc of llio provisions of any law.

TlicMamlatilar in order to jiislify  liis acln under section 1 4 0  of the Tjand 
Revenue Code (Bom. Act V  o f 1879) must slum- tliat the Collector of Hio 
District in wliioh ne is the Maiulatdar had dole.j '̂atcd his powers. The l\laii(lat- 
dar can only oxereisc doleg'ateiI powers in tl'& laluka in Avhicli tlie (fele^ation 
occurred. The delcft'ation hy the Collector of any other District would not 
justify his act.

F ir s t  apiVeal af>’ainsii ilio decision of OleiiK'niH, Dis
trict Judge o! Satara, in original Suit No. 1 of 1!)1 L

Sait against a Manilatdai' to recovt'r damages.r
The plaintifl; sued to recover IVom the delViidant 

Rs. 285-1-0 as daniagos alleging that the dt'fenda,iit, as 
Maiulatdar of Khanapur Talitka, altaehed without any 
anthority live carts and the goods conttiined therein, 
namely, 100 pieces of jaggery hdlongi ng lo the j)laintii:l; 
on tlie 8tli April 11)10, that tlu‘ phuntilT, thertMipon, 
petitioned tlic Collector of Sa,lara in the nnittei'on tlie 
Ifitli April 11)10 and the goods witli live piinx's of 
jaggery damaged were retiiriK'd lo liini and tiiat the 
plaintill; liaving suH'ered loss owing to t.he action t;iken 
niiantliorizedly hy the deftMidant, he hrouglif. I lu'pre
sent suit. The cause of action was alI(iged to ha.ve 
accrued on the 1(5tli"'April Ii)10. Nolices of suit, as 
required hy section 80 of tlie Civil Pi-ocedni'e Code ( Act 
V of 190(S) were served, {)ne on tJie dc'fendant jiersonally 
and the otlier tlirough tiie Collector of Saiara.

r
The defendant in his written slalemenl. made the 

following allegations :—

In April 15)10 the defendant was j\'lamla(4jir of 
Khanax)ur.

On the 8th April 11)10 wlien the defendant was 
encamped, at Kadepnr he noticed tiiat iiyo cart-loads 
containing 100 pieces of jaggery were being taken hy the
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plaiiitiir.s son i‘rom Kadepiir towards Kadcgaiini. On 
inquiry lie Jearnt tliat tlie ;jag’ger.y was from tlie fields ol; 

one Daji. Rndi'aji who owed arrears of land revenue to , 
Government and had to satisfy two decrees in assistance 
cases. The defendant accord Ingiy ordered tliat nnless 
the plaintiff paid off tlTe dues of Daji Riidrajl, whicli, 
after deducting Rs. G5 paid on the spot by Daji’s son 
Vithu, amounted to Rs. 98, fort̂  ̂pieces of ja^'ery should 
be attachetl. The plaintiil was asked to take aAv̂ iy tlie 
carts and the remaining jaggery Init lie did not do so. 
The bullocks were taken away by the cartnnui. The#  •
defendant then ordered detention oL* the jaggery ajid. 
the carts and caused ixpancJicuiama to ])c made. Subse- 
(piently on the 12th April 1910, under oi’ders Ironi tlie 
Collector of Satara, the defendant oi’dered the village 
olllcers to remove tlie attachment.

On the said statement ot facts the defendant con
tended that the jurisdiction' of tlie Court to cntertaJn 
the suit was barred under section 4 (6*) of* the Revenue 
Jurisdiction Act (X of 1(S7G), tliat the .suit was 
barred under section (> of the same Act, that the 
attacliment was not otherwise than proper and legal 
and was authorized under the provisions of tlie ]ja,nd 
Revenue Code (Bom. Act V,of 1<S?9), that the defendant 
a c t e d ' a n d  in pursuance of the ])rovisions of 
law relating to the recovej*y of land ifsveifvie and tlie 
arrears in assistance cases, tliat the defendant did not 
admit that the plaintiff suffered mij loss or damage as 
stated in the plaint or that it was caused by the defend
ant’s act, that the defendant was not lial)le to the plai^itiff 
in chimages and in any event the amount claimed by the 
plaintiff was excessive and tliat at the most the plaintiff 
could not recover more than the cost price of the tive 
pieces ol' damaged jaggery and even that was recoverable 
from Government to whom tlie sale i^roceeds were 
credited, *

1913

UANdARAlU 
11 ATIRAM 

V.

D i n i c a u

G a n k h h .
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1913. The District Judge forind. that the Kiiit was harred 
under section 4 (c) oi: the .Rovcvnue .’liiriHdictioa Act, 

rthat the defendant was acti lift’ umkM* section 151 of the 
Land Revenue Code and tlie a,ctiou iiakcii by him was ' 

i d a n t i  til at the suit was l)a.i’red by soci.ioy (5 of 
the Revenue Jurisdiction Act. 'He, tljorofore, dismissed 
the suit.

The x̂ hiintift appealed.
r

Jcujakar, with P. J). for tlie a|)j)oihiut (plaint-
ifl):—Section 1 (0 of the Rev(',niie rliirisdictioii Act is 

Hiot applicable where a stranger is wi*ougIy pi’oceeded 
against for arrears ol: laud rcv(uiuo : Rafrcoil. G. (Ice 
V. Srcrefavjj of State for hidiâ ^K Section (> of the 
Act also ca înot apply as the action of (he iVlanilatdar was 
manifestly illegal and ultra rirrs. The Manilatdar 
made no inquiries and it can hAi’dly he said thjit he 
acted hoiid ff.de. Tlie bmxlen of proving bond fidrs ujid 
tlie legality of liis action lay on the M'andatdai’ who had 
exceeded liis ’autliority. Sc'ctions 1,')8 and 110 of the 
Land Revenue Code liavc no application. Tlû  resolu
tion which was produced in the case (vnipowered the 
Mamlatdar wliile he was in Khaiuk'sh ; and it could not 
serve as a protection to him in- Satara. Section 154 of 
the Land Revenue Code caivnot apply becaust̂  (1) it was 
not pleaded, (2) no authoi’ity or d(‘legat'i(m was pi’oved 
under the section, (3) no revenue was due Ijy us to (Jov- 
ernment so as to justify attacliintuit, (4) tlie jaggtu.y 
cannot be saitl to lie crrop or pi'oduce of tlie liehl and 
(5) the jaggery was attached not on tlie fields hut on the 
road-side in carts. Thus in any case tlie M’ainiatdar 
acted illegally and without jnrisdictit)n. Mere j.)lead- 
ing of bond fides was not sullicient to protect him. 
(Sections 8—13 anti 137—154 of the Ijaiid Revenue Code 
were discussetl anti the followiug rulings were cited in 
argmneiits). S])ooner v. Juddoio^ ,̂ Dliondn Dagdii v.

W (1896) 22 Bom. 377 at p. 382. (2) ( 1350) 4 lloo. I. A. 3o5 at u. 379*



Secretary of State for Incliâ \̂ SJieo Surun SaJiai y . ___
Moliomed Fazll Khan^^\ Sinclair v. Broii(jlitonP\ Ganoauam 
Vltlioba MalJiari v. A. K. Corfle'ld̂ \̂ Emperor v. AMool * Haukam 
Wadood^^\ Budko v. Kesô \̂ Tarucknath Mookerjee y .

v-i N •
The i ôTlector of Hoog’/d^, Acwortli v. Sliavakslia . 
]yimiijihhal^^\ Oivners of Steamship “ Mediaua ” v.
Owners, Master and Greiv of Lightship “ Comet

»
The Mamlatdar could not in  any case attach goods of 

a person. who was not a defaulter. The birrden of 
proving that the Mamlatdar acted beyond jurisdiction  ̂
and exceeded his authority was wrongly thrown on us.
Proper opportunity was not given to ns to lead our 
evidence. (The pleadings and the evidence in the case 
were referred to and discussed). *

L. A. Shah (Governihent Pleader) for the respondent , 
(defendant)The Mamlatdar acted honestly ami hand 
fide in the discharge of his duties. It was his duty to 
collect the arrears of revenue due to Government. It 
was incumbent upon the plaintiff to mala fides
on the defendant’s part. The Court has no jurisdiction 
in such cases unless mala fixles are proved. (The 
following cases were referred to in arguments). Nara- 
slmha V. Im.am̂ '̂̂ \ Chiinilal v. Kir2Kishci}ikxir̂ ^̂ \ Spooner 
V. Juddoiv̂ '̂̂ \ Dliondu Ikigdii v. Secreta.ry of State for  
TndiaŜ \̂ Girjashankar v. Goxxilji!̂ ^̂ '̂ , llhnclihod Varaj- •
hhai V. The M'Wiiclpjality o f Dakorê ^̂ \ Ackworth v. 
Shavaksha Dh'unjlbhai^^\ Ov'>7ers of Steamship

'' (') (1 9 1 2 ) 37 Bom. 101 at p. lOG. (1 8 9 4 ) 19 Bom . 485 .
(2) (18S ^) 10 W . 11. (Cri. li.) 20. (») [1 9 00 ] A . C. 113 at p. IIG .
(3) (1 8 8 2 ) 9 Cal. 341. (̂ o) ( 1903)  27 Bom . 590.
W (1 8 5 6 ) 3 Bom. II. C. 11., Appx. 1 W  (1 9 0 0 ) 31 Burn. 37. ’

Ht p. 27. (12) ( 1850) 4

(«) (1 9 0 7 ) 31 Bom. 293 . * (13; (1 9 1 2 ) 37 Buin. 101. ‘
(0) (189G ) 21 Bui^. 773 . (1 9 05 ) 30  Bom . 241 . i  V  -
(7) (1 8 7 0 ) 18 W . li. 13. (15) ( 1884)  g Bom . 421 ,
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1913. Mediana’’ v. OioiKn'H, Master fitid (Jrrw of LigliJsliî )
G a n g a i i a m  CO'Diet

Section 1 (r) of tlio Kĉ vomu', .1 iii'lsdictJoii Act protectH 
t]]e ManilatcLar in {uhiilioii to section (> of tlio same Act. 
The Maiiilatdar acted iindtvi’ ŝ 'n-iioiis 1 10 and the
Land Kevemio Code and tlie autliorily produced under 
scctioii 140 ’̂ave him siidicieni power lo a(*t in tlie way 
1)0 did. N(̂ ) iiotice was lUK-essary iinder seel ion ioH of(T *'
tlie Land Keveniie Code.

Scott, C. J. :—-T,lus suit was l)rou îdi hy (lan̂ .iai‘am 
Hati]‘ain to recover daniâ ’̂es from tli(‘ del'endanl. on the 
allegation that tlie latter when Maniialclar of Khana]ni,r 
attaclied witliont autliority 5 carls conlainin; '̂ JOOpieces 
of ;iag’gery1.)elonging to ilie ])la,i.ntiir on Ihc' Karad-NaiL>'ar 
Road on the 8t]i of April 1910.

In liis written statement the (k f̂en(hint pleads that on 
tlie 8tli of Api'il being Mandaldai* of Khanapur lic' was 
encamped at Kadepnr and noticed 5 ciirts conlaining 
100 pieces of jaggery wej*e l)eing taken by 11h‘ j)lain(ii(rs 
son from Kadepnr towards Kaalegaiim. On enfpiiiy he 
learnt tliat tlie jaggery was from the liehis of Daji 
Kudraji wlio owed arrears of land rî v(MUi(‘ lo (Jovcvrn- 
nient and had to sathfy twodc'crees in assistancê  c-as(.'s.fv
The defendant accordingly ordered t.hat nnl(»ss the 
plaintill; ]faid«rotr the dues of Daji .Kudraji, which aftcvr 
deducting Ks. (Ja paid on the spot hy Daji’s son Vithu 
amonnted to Rs. t)(S, f(.)rty pieces of jaggx'ry should he 
attached.

The defendaut pleaded on the ahove alh'gaiions ; 
(a) that the jurisdiction of the Coui't lo entertain the 
suit was harred under section 4 {/•) of tj](‘ Hoinbay 
Re\wuie Jurisdiction Act, 1S7<>, (0) that tlie suit was 
barred under section (i of the s;i,nie Act as he was acting 
hmid fide and in pursuance of the [irovisioiis of the law

[1900] A. 0.11 ii at i>. i n ; .
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tlie land revenue and arrears in assistance casjps. (iAXGARAM
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The defendant nowhere in the written statement H a t i u a m

V.

denies the plaintiff’s allegation in the vlaint that the L'>i >-'k a r  
«  1 I ,  V G a n e s u .goocLS attached belonged to him.

. Five issues were raised on the 16th of September 1911, 
three relating to tlie jurisdiction of the Court and two to 
the question of damages bui no issue was raised as to 
the plaintiff’s ownershix) of the goods.

At the hearing wdiich commenced on tlie 21st of Octo
ber it was decided with the consent of the parties at the 
hearing to treat tlie issues as to jurisdiction as preli- 
miuary issues.

They were:—
1. Whether tlie Court has jurisdiction to entertain 

the suit under section 4 (c) of Act X of 1876.
2. Whether the defendant's action was not bond fide 

and in pursuance of the provisions of sections 13(S and
110 of the Bombay Land He venue Code.

3. If so, wdiether the suit Is not barred by section 6 
of Act X  of 1876.

0

The learned Judge without giidng any reasons decided 
the first issue in the negative.

On the second and tliifd issues he held that the -»
defendant was acting bond fide but did not hold that 
he was acting in iiursuance of the provisions of section 
140 of the Bombay Land Revenue Code mentioned in

O '

the issue. He held, however, that the defendant was 
authorised to distrain the property under the provisions 
of. section 154 of the Code, being of opinion that it was 
not necessary to require proof of the delegation of the 
powers of tlie Collector under that section to the defend
ant and tha't, it lay on the plaintill to show that the 
defendant had exceeded his authority by proof that the

H 519— 8

II
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goods distrained were not tlio pi’operty ol Vithu wliicli 
the plaintiir had failed to do. Tlie suit was (lismissed 
with costs'wi til interest tliereon ati () per cent.

We are of qpinion tliat soction 4 (c) would not be a 
har to a suit in which tliere is a ehiiin arisiug out &l tlie 

' alleged illegality of tlie proceedings laktvn for tlie rcali- 
>̂ atioii of land revenue. Where tlie legalit.y of IIk/ 
proceedings i îitiated hy a r(',veniie olTicer is in (iviestiou 
the Coui't has to iiKjuire uhder section (i whetluvr the 
act comiJlained of was done by the ofliccM* ii)
pursuajice of tlie provisions of any law.

The recognition by civil Courts of chi inis aga,inst 
Government in respect of ceilaiii iik̂ gal levies is 
expressly provided for by secdiion 5 of the Act. Tlu‘. 
Government Pleader wJjo appeared for tlie <hl‘endanti 
did not contend that tlie section I (r) apj)lie(i to claims
ill respect of tlie current year’s revenue but argued I,hat 
it would apply to two sums recovenibh' in I'l'SjK'ct of 
arrears in assistance cases in respect ol‘ which an ordtM* 
for attachment ol: Daji’s movcal>b pi‘opci*ty had heen 
issued. That order has not lieeii produced. Wi* i.hink 
that the proceedings mentioned in section I (c) must be 
in their inception legal.

The second issue involvcH Ihe inquiry, whether the 
proceedings were legal. As has bet'ii pointed ou.t tiû  
allegation that tlie goods seized were the proj)erty ol’ 
the plaintiff is neither denied specitically or by neces
sary implication or stafed to l)e not adiuitted in the 
pleadings of the defenchint or (juestioncd in fchĉ  issues. 
According to the terms of Order VIII, l^ile 5, the Court 
was therefore bound to take it as aduiitUHl. Forthis 
reason presumably the defenchint referrĉ d to section 110 
as the justifying provision of tlie Land Revenue Code. 
That section is one of the group of sections authorising 
precautionary measures to preÂ ent the renuival, from 
land of a crop which has been sold, mortgaged or other-

THE INDIAN LAW REPORTS. [VOL. XXXVII.
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wise disposed of, until tlie cnn’ent year’s revenue lias 
been î aid. ^

The poAvers contained in those sections do not autho
rise the detention of anything but the crop of the land 
or file seizure of the**crop or any other goods after, 

, removal from the lands. Tlie oflicer expressly autho
rised by the sections to exercise the powers is the 
Collector but section 12 enabled the Colle(?tor to delegate 
his powers to the Mamlatdar. Tlie section is in the 
following terms :—

The cliiei: officer entruHtod with tho local revenne-admiiiistvatioii ol‘ a taliiFai 
shall be called a Maiulatdar. H e shall he appointed hy the Cuuiiuissioiier o f  
tho division in which his taliika is situated.

His duties and powers shall be such as may be ex^resstly imposed or 
conferred upon him by tliis A ct, or b y  any other law for tho time being in 
force, or as may be imposeri upon, or delegated to, him b y  the Collector iinder 
the general or special orders o f Governnient.

Under section 8 the Collector is the Collector of the 
District, the Mamlatdar being entrusted with tho local 
revenue-administration of the smaller unit known as the 
taluka. It follows that the Collector can only delegate 
powers for his own district and the Mamlatdar can only 
exercise delegated powers in the talukas of the district 
in which the delegation occurred.

*  •

The defendant, however, produces in justification of 
liis supposed action under section 140 a document issued 
by the Collector of Khandesh under the authority of a 
Government Resolution conferring on the defendant 
authority to exercise the powers contained in sections 
110—143. No authority or delegation from the Collector 
of "iSatara, the district in which Khanapur is situate, is 
produced or alleged to exist. The de’fendaiit, therefore, 
has not shown that he is within the ambit of the law 
propounded by section 140 of the Code. The law relating 
to reveni3.e-administration so far as the Mamlatdar- 
defendant was concerned did not include section 140,

( t ANCtA R A M
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How tlieii can it. be contendod. fcliiiii lie lioiicRtly Intended 
to put tliat law in motion, to apply tlie test sugg’ested 
ii\ Herniami^. SLUiesr/iaP'̂  cited \ n D/io/Khf̂  Dacjchi v. 
Secret at'if of State for  The (Toyerjnnent Pleader
feeling the dilliciilty argued tluit,tlie defendant ctrd.d 
justify under weciioji lo t of tlie Land lievemie Code. 
Bnt tlie fir.st condition of the application of (.hat wectioo, 
asHnnnn̂ >’ the existence of arrears, i.s that the property dis
trained slionld 1)0 the inoveahlc; jn'operty of tlie defaidi.i'i’. 
Doubtless if it were estiU l̂ished that, the deft'iidant 
believed the properly to he that of the defanlter he 
might fairly contend that he was entitled to protection 
on the authority of Spooner v. Jmldoŵ '̂̂  and section (5 
of tlie Revenue Jurisdiction Act. The pU^atlings in this 
case, however,'’do not permit us to liold tivai. the defend
ant believed the cai'ts of the plaiutid contained (Ju) 
moveal)le property of the defaulter. Tlie learned Jud-.î ’e 
was in error in liolding that it hiy on the plaintill’ to 
sliow that the defendant exceeded his aid.hcn’ity by 
proof that the goods distrained were not the property 
of the defanlter.

If it^were necessary we sliould iiccech' to th.(' applica
tion of the plaintitr’s counsel for a remand in oj’th'r (.hat 
the evidence of (lie plauitirirs v(;indor Aniercliaiid inigh(i 
be recorded. HaAdng regard to ihv. pleadings and issues 
however this course is unnecessary.

We reverse the decree of the lower Coiii'l' and remand 
the case for a.n inquiry as <;.o the daniagt's suid'ered owing 
to the illegal seizure of tlie plaintiiFs property by the 
defendmit. The costs of tliis appeal will be costs in 
the cause. ^

JJerree rerer.srd. 
a .  B. n .

(18C2) D2 L. J. C. P. 4 :i  (2) ( 19 12 ) '61 Bum. 10] at p. 10(1.
(1 8 50 ) 4  M oo. I . A . 353 at p. 379.


