
5oa THE INDIAN LAW REPORTS. [VOL. XXXVIl.

1912.

ZOLiilKADAl

V.

EliHAlIlM  
I I  A.,n 

VVKDINA.

I will deal witli. corIs oI; Wio ti'iaJ. ol; tliose iHHVieH wlieii 
I dispose'of tJiP rest oJ; tlio suit.

8uit to 1)0 oji Board this day week as a part-heard case 
lor hearing oil the otlier issues.

7J'he suit was siLl)sequen tly placed on. Board and with 
tJie plaintiifs consent dismissed wit.h, c;osts.]

Attorneys  ̂ for tlie plaiiitill:: Messrs. Ardeshir,
llormusji, Dlnshaiv Co, *

Attorneys for the defendant: Messrs. Jehangir 
4’* S e i ^ r v a l .

H . S . 0 .

APPEL].ATE CIVIL.

1912. 
October 4.

Before Mr. Jmtice Bak'hdar and J\lr. Jmliee Heaton.

T ill': SP E C IA L O F F IC E K , S A L S E T T E  B U IL D IN G  S IT E S , Api'Lioant, v. 
D O S S A B IIA I B E ZO K JI M O T IV A T J.A , Opi-onkn'1'.«

Land AcquiHition Act ( I  oflS 04), section S4— Jli/jh Court—Dccmon hy llUjh 
Court OH appeal— Appeal to F rk y  Council—Leave to appad— Letters Patent, 
clause 39.

All appeal cloea not lio to Hii^ MajV'sty’H Privy Oouncil from  the decision ol; 
the H igh Court on appeal under suetioir 5̂ 1 ol; the Laud „Ac(]ulHitiou A ct ( I  of 
1804).

llamjoon Botatounrj Company, Ijd. v. The Collector, lianffoonW, follow ed

T h i s  was an application for leave to appeal to His 
Majesty’s Privy Coiincil.

'The facts are stated in tlie report of tlie jnclgment of 
the High Conrt, at I. L. R. 8(> Bom. 599.

On a reference made iinder secllon 19 of the Land 
Acquisition Act, by the Special Collector of Tliana, the 
Assistant Collector held that Rs. 21,254-4-0 sliould bo

® Civil Application No. 442 o f lO l^ .'
W (1 9 1 2 )  40 C a l 2 1 .
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awarded to the opponent as compeiisation. Botli sides 
appealed to tlie High Court against this award. Tlie 
High Court on appeal awarded Es. 65,900 to the* 
opponent (tude I. L. R. 36 Bom. 599). *

Tlie Special OtFicer,‘*Salsette Building Sites, applied 
to the High Court for leave to appeal to His Majesty in 
Council. ^

Jar dine, acting Advocate •General, with B. W. Desai, 
for the applicant.—The case fulfills the requii’ements of 
section 109 of the Civil Procedure Code, inasmuch as, 
the subject-matter of the appeal is valued at more than 
Rs. 10,000 in value and the case involves a substantial 
question of law.

The case of the Rangoon Botatoung Company, Ld. Y .  

The Collector, Bangodn̂ '̂> can be distinguished. The 
decision appealed against in that case was pronounced by 
the Chief Court of Lower Burma. That Court is estab
lished by Act VI of 1900 ; and against thfe decisions of 
that Court no appeal lies to the Privy Council as of right. 
The case of the chartered High Court is however 
different. Under clause 39 of the Letters Patent, appeals 
are allowed to the Privy Council from any final judg
ment, decrees or order of t]j.e High Court. As a matter 
of fact, appeals have all along been entertained by the 
Privy Council from decisions of the Higfi Court in Land 
Acquisition cases : see Maharaja Liichmeswar Singh 
V . Chairman of tlie Darhhangâ Iimicipalit'i/̂ '̂ ; Secre- 
ta7̂ y of State for India in Council v .  Shcmmugaraya 
Mudaliar̂ '̂̂ ; Manmatha Nath Mittery, Secretary'of 
Stat f̂or India^̂ '̂ ;  Secretary of State for Foreign Ajfairs 
V . Charlestoorth Pilling ;  Ezra v .  Secretary of
State for India in CoimciŴ ; Secretary of State for

(1) (1 9 1 2 ) 4 0  Cal. 21.
(2) (1 8 9 0 ) L . i ;  17 I . A . 90.
(■■*) (1 8 9 3 ) L , R. 20 I. A . 80.

(4) (1 8 9 7 )  L . E . 24 I. A . 177. 
(•>) (1 9 0 1 )  L. R. 28 I. A . 121. 
(«) (1 9 0 5 ) L. R. 32 I. A . 93,
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India hidki General Steam Navifjation and Itailway 
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Weldon, with Bnietliam. ('i* Co., foi- the opponent 
The case of Banfjoon Botatounn Company, Ld. v. The 
Collector, :Rart{/oo}iŜ  ̂ is concIusTvo on the ))oint. Wluit 
is enacteil by chuise 31) of l.lie l.t'Uers Patent for 
tlie Boin1)aŷ Hî ’̂h Coiii't is enaei('(l hy section 109 of tlio 
CiYil Pj'ocednre CoHe foi’ all Courts ol; linal jurisdiction 
in Britisli India, whether establiaht'd hy llie charter or 
not. An appeal t.o llie Piivy Council would virtnallybe 
a vseCond appeal, wliicli, is not aiitliorised. by tlie Land 
Acquisition Act, 1891. Secliion 51 of llie Act ])ermits 
only one appeal a.nd that to Ibe Higli Court.

Jardine, in reply.

B a t c h e l o h ,  J . :—This is an appli(iatioii for leave to 
appeal to the Pri vy (Jouiicii in the matter of an award 
made by tliis Court on appeal IVom the Court of the 
District Jud '̂e. ÎMie proceedings w(vi-e taken under the 
Land Acquisition Act (I ol' LS91J, and the ({uestion raised 
was as to the value of ceriaiu land acquired, under that 
Statute by tlie (lovei'ument. It is a,dnntt('(l that the 
value of the property involved in. this application 
exceeds Rs. 10,000, and it'is also admitted that a sub
stantial poin t of law is in volved in th is Court’s judgment 
with reference to the posiiion occupied by the Special 
Collector under tlie Land Acquisition Acl. Tlie diili- 
culty, however, lu thcCway of tlie ap])licaut is furnished 
by the judgment of their Lordships of the Privy Council 
in' liamjooji Bofatowu/ Companij, Ld. v. llie 
Collector, IUm(/oon̂ \̂ Primd facie, as the lej^rned 
Advocate General admitted, this decision seems to bar 
the applicant’s riglit to appeal to the Privy Council. It 
was sought, lioweÂ er, to escape from the elTect of the

w (1909) L.R. B6 I. A, 200. (2) (1912) 40 Cul. 21.
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decision by tlie argumeiit that in that case the Privy 
Council were dealing with the Chief Court *of Lower 
Burma, a Court which is constituted under an Act of the* 
Indian Legislature and not under the Letters Patent; 
wherSas, the argument ‘I’uns, this Court is constituted 
under the Letters Patent, and although the applicant may 
Have no right of appeal under the Civil Procedure Code, 
he should be considered to have that right unTLer clause 39 
of the Letters Patent. It appears tliat in the argument 
before the Privy Council in Rcvmjoon ComiKtm/s case 
tJiere was no reference to this clause of the Letters* 
Patent; and indeed any such reference would have been 
irrelevant.

Tlie question we have to decide is Vihether tlie 
existence of this clause gives the applicant a right of 
aî peal, which other^ îse he would not have. The words 
of tlie clause upon wdiich reliance is placed are these :—
“ And we do further ordain that any person or persons 
may appeal to Us, Our lieirs or successors, in Our or 
their Privy Council, in any matter not being of criminal 
jurisdiction, from any final judgment, decree or order 
of the said High Court.” It is urged that this Court’s 
award, in the appeal from the District Judge, is, if not 
a decree or order, at least-a final judgment within the 
meaning of the clause. It appears to me, however, that 
this view” cannot be held consistently wdth the judgment 
of the Privy Council.
.As I read that judgment, it prcJseeds upon the footing 

that the Land Acquisition Act is a special Statute 
enacted to deal wdth a certain special class of cases, 
that^rders made thereunder are outside the ordinary 
course of the Civil Court’s jurisdiction, and that, since 
the Act itself gives no right of appeal to the Privy 
Council, no such right exists. The High Court is referred 
to by their I^ordships as the ultimate umpire in a series 
of arbitration proceedings; and the judgment, after

H 519— 3
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9̂12. referring to section 51 of tlie J’jiind Acqiii.silion Act, as
TiiK Si’E- antliorizin'g an appeal to tlie Hî '̂li Coiri't Irut not beyond

it, goes on ; “ Tlieii* Lordsliips c*aiinoi. a,ccepl. the a,rgii- 
BiuLDiNG men.t or suggestion,, tluit when, ojiee< llie claimant isO IfMf.Xtl

admitted to tlie Higli Court, liô  luis all tlie rights of anV.

liossAitiiAi ordijuiry suitor, incliiding tlie right to (.‘,ai’ry an award 
made in an arbitration as to tlic', \̂ alue of Ja.nd talven for 
public piirptrses up to tliis l̂ oarci as if ii wore a decree 
of tlie Higli Court made in (lie course of ils ordinary 
jurisdiction.” Tiiis j)assage s It o w s  l i i a l '  it i s  a, mistalce 
io suppose that tilie award made in. such a c*ase by the 
Higli Court is a decj-ee within the ordinai*y jurisdiction

*

to which tlie Civil Procedirfe Codĉ  refers ; and it seems 
to me it would be equally erroneous to regal’d sucli an 
award as a final jutlgment or oi*(ler within the meaning 
of clause 8!) of ilie Letters Patent.' I am of opinion, tliat 
it follows from the juclgmt?nt of tlu3 Pri vy Council that 
such, an aŵ ard as this is as much outsi(l(‘, the purview of 
clause 39 of tlie Letters Patent, as it is oulsidci the provi
sions of the Civil Procedure Co(k‘. IA)r th(̂  Lcdvlcvrs 
Patent, lilve the Code, nialce provision for appeals fj'om 
such jndgnients, decrees and or(k'rs as art‘ [>assed l)y this 
Court in the exerciser of its usual civil jurisdiction ; and 
they cannot, I think', Ijennvolycd lo sustain an appeal from 
a determination wliicli niusi bo regarded as a mere 
award by a final arl)itrat()r under a Special Act, ŵ hicli 
does ]iot confer any such right of appeal. In any event, 
and putting the mattw on its lowest footing, I tliink, 
that after the judgment by the Privy Council in. the 
Mavgoon case the only safe position for us now is to 
refrain from presuming to grant the cei'l ificate applied 
for, and to leave it to their Lordshi])S of the Privy 
Council to admit tlie appeal, if it is t(j be admitted, upon 
the some what line distln,ction. wliicli tlie leai’iied Advo
cate General lias contended for. Bo far as we are con
cerned I think we ought to say tliat chiuise HD of tlie
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Letters Patent does not avail to take the case out ol; t]ie 
general rule laid down by the Judicial Committee.

On these grounds, I am of opinion, that the Rule 
should be discharged with costs. •

At* the Advocate General’s suggestion we note that he 
applied for leave to put in an affidavit in reply to an 
affidavit recently filed by the respondent. ^

Heaton, J. :—I am of tli5 same opinion.

Mule discharged.
R. R.

1912.
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ORIGINAL CIVIL.
Before Sir Basil Scott, Kt., Chief Justice, and Mt. Justice Clmulavarhar,

N U R S E Y  V IR J I ( P l a in t if f  a n d  A p p e l l a n t )  v. A L F R E D  H . H A R R ISO N  1 ?1 3 . 
AND ANOTHER (DEPENDANTS AND RESPONDENTS) AND YACO O B J. S A Y A N I February 
( R e sp o n d e n t  a n d  T h ir d  P a r t y )/-*

Cioil Procedure Code (Act V o f 1908), Order X LI, Rule 22— Cross- 
objections, loho may file and against lohom-^Co-respondent, cross-objections 
not ordinarily alloived as against.

The ordinary rule is that the cross-objections provided for by Order X L I ,
Rule 22 o f the Code of Civil Procedure are cross-objections which are aimed 
against an appellant from a decree of a, lower Tjonrt and are not cross-objections 
against a co-respondent. *

In any case such cross-objections will not be allowed as* gainst a co-respondent ^
where the respondent could have preferred them by w ay o f appeal.

The second defendant moved *chat the appeal in this 
case should be dismissed for want of prosecution. The 
material facts appear from the judgment.

I^ciikes, for the second defendant and respondent, in 
support of the notice of motion.

Mirm, for the appellant and plaintiff.
The third party and respondent appeared in person.

* Appeal No. G9 of 1912 : Suit iso. 3G4 of 1911. •' ,

6.


