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1913 land may not be t/respass as was decided in Plcimnng v.
CnOTALAL MlldcU~™\
Hiuacuand - reasoning in Nritta Kumari Dassl v. Pnddornoni

mapilal  Bewahp~ favours the respondent’'s ratlier than the
' appellant’s contention.
In llarvei/ v. Walkrs¥™ tlie right is treated as aai
easement.
For tJiese reasons we ailirm lilie decree of tiie lower
Court and dismiss the appeal witli costs.

N Decree (iffirrned.
(J. B. 1L
(@) (1815) 4 Qvep. 210. @ (I'K5 ‘Dail. 515
8 I

ORIGINAL CIVIL.

Before Mr. Justice Darar.

1912, ZULEKABAI (Praintirr) r. EBRAIIIM 1JAJI VYEDINA ana

August 17. oTiiKiis (D efendants).**

Letters Patent (amended) of ther Ihmhay High Court, section Iti— Ordinary
original civil jurisdiction of the Bombay High Court-"—Suits fur land and
other imnioveahle property— l'itle-deeds—\Suit to comi)el the delivery of

*A title-deeds to land outside the ordinary original juriHdiction of the Bovihay
High Court.

lu a isiiit inter alia to enforcc 'the delivery to tho plaiutiil: uf;, the title-deeds
of certain inmioveable property situated ovitsi<le the ordinary original civil
jurib'diction of the Bonihay High Court, where it uppeured on tho pleadings
that tho &ib8ai)tial point to be decided in the suit was the title of the phiintilf
to the property to which the title-deeds related,

Seld, that the suit, in so far as it related to such title-deeds was a suit for

gr. - land or other immoveable property and that tho Bombay High Court had no
jurisdiction to entertain the same.

®Suit No. m332 of 1910.
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This suit was brought by tlie plaintiff inter alia to
compel tlie defendants to deliver np the title-deeds of
certain immoveable property in Mauritius. Tlie plaintil?
was the widow of one Haji Oomer Ebrahhn who died
In or about the year leaving besides the plaintiff
two sons, Elias and Oomer, and one daughter Amibai.
*Haji Oomer Ebrahim at the date of his death was
possessed of certain immoveable property ~n Mauritius
beside other IUoperty. Elias died in or about the year
1(S34and Oomer in or about the yearl(S99,l)oth minors and
unmarried. The j)laintiii claimed that after the "Meatli
of Haji Oomer Ebrahim she had taken possession of the
Mauritius property and had managed the same on
behalf of the minor sons until their respective deaths
and that on the deaths of the minor sons the plaintifl:
became entitled to a Hindu mother's estate in the
property. In the year 1906 the plalntifl: requested the
husband of Amibai, Kadoo Vyedina, to proceed to
Mauritius to recover the rents of the property and gave
the title-deeds of the Mauritius property to him. Kadoo
Vyedina then went to Mauritius. Afterwards the plaint-
iff called on Kadoo Vyedina to return the title-deeds and
to pay over the rents he had recovered but he failed to
comply with her requests ~d ofi the 26th of December
1908 he died. Amibai di*ed in Bombay on the 3lst of
January 1909. After Amibai died the flefendants took
possession of the title-deeds and of the rents and refused
to hand them over to the piaintiff and laid claim
to them.

The defendants put -in separate written statements
but all denied that the devolution of the property in
Mauritius was governed by Hindu Law or that the
plaintiff was 'entitled to a Hindu mother’s estate and
submitted that the plaintiff was only entitled to a small
interest in the property as one of the heirs of Oomer,
Elias and Amibai.
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1912. A On tlic suit coining’ on for lioaring tlic following
BEAMIA  issues inter alia were raised —

V. N
HEAIM 1. WIlietl”cr if tliis suit ho regarded as a suit for land
MEINA this Court lias jurisdiction to entertain it as tlie land
and liouses in question are sitnatecl in Mauriti as.

2. Wilietlier if it is not'so regarded tlu' suit is maih-
tailia])lc as far as it chxinis possession of the title-deeds
of the said land and lioiises.

Bahadnrji, witli \\\mKa))aa, for the phfintiff .—

Tlris is not a suit for land but for possession of tlio
title-deeds.

The plaintifl gave tiie title-deeds i.0 liel' soii-in-law
and went to Mecca : lier son-in-law died, tlu' defendants
took possession of tlie tiitle-deeds" and would not return
them.

A suit on the basis that | am tlie owner of title-deeds
IS not a suit for land and does not come within section
12 of the Letters Patent * Ji((/gernaiitli Doss v. BriJ-
NafJiDoss™>followed in Ituncio Lall Lohea v. ;
Hunsraj v. BinicJwi'das™™} H. B. Slirwmut Mahcovj
Yaslwantrcw llolkan- v. Dadahhai Giirsefji AHhInir-

ner™\ referred to. ¢
The Bomba}*High Court has held that in snch a case
there will be a decree m directing tlie

defendant to hand ovai* the title-deeds.

In Vcujhojly. Camgji'™™ the test is whetliei’a Court
of'Equity would entertain sucli a suit in England.

See the rule laid down in Dicey’s Conflict of LYMWA§
2nd Edition, at p. 204 : Lewin on Trusts, 12tli Edition,
at pp. 49 and 51

f
W (1878) 4 Cal. 322 at p. 325. (3 (1905) 7 Bom. L. R. 319.
W (1898) 26 Cal. 204 at p. 218. (1890) 14 Bom. 353.
(65) (1904) 29 Bom. 249at pp. 254 and 25G.
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Balaram v. EanichandraP ; Gledhill v.
Srinivasa Moorthy v. Venkata Varada Ayyangar”™) .zulekahai
Bapuji Jiaghunath Y. Kiivarji EduJfi "Umrigar™'™  E3dum
referred to. Hyji

Jardine (Acting Advocate General), with him JuniaJi,
fgr tlie second defendant.—

Vyedina.

The passage cited from Dicey is an exception to a
mgeneral rule given on page Tlie cases cited for the
IMaintiil depend on contract: The Delhi and London
Bank v. Wordle"'Ha)'a Lall Banerjee  Nitamhlni
Debi™.

The Court lias to see Avhatis the real object of the suit:
Ehrahini Ismail Thnol v. Provas Chander Mtter™" ;
Snndara Bai Sahiha v. Tirunial Eao ; Vaghojl
v. CamajP\

British South Africa Company v. Comxxinhia Be
Mocamhique" ™\

JiKjgernanth. Doss v. Brijnath Ds*Y“ is peculiar ;
the plaintiff there was the true owner.

Bahadnrji in reply cited Reiner v. Marquis of
Salisbury (2.

The first defendant did not appear.
Tlie tljird defendant ax)peared in person.

Davar, J. .—Haji Oomer Bbrahini, a Outchi Memon,
died about twenty-eight years ago leaving him surviving
his widow Zulekabai, the plain™il; herein, two sons
named Elias and Oomer, and a daughter named Asibai
also called Amibai. At the time of his death, he was

@

(1) (1898) 22 Bom. 922. @ (1903) 30 Cal. 59.
() (1880) 14 Ch..D. 402. ®  (1909) 3/ Mad. 131,
() (190G) 29 Mad. 239. . 0) (1904) 29 Bom. 249.
W (1890) 15 Bora. 400. (n [1893] A. 0. fi02.

(6 (1876) 1 Cal*249 at p. 263. dl)  (1878) 4 Cal. 322.
W (1901) 29 Cal. 315. (12 (1876) 2 Cli. D. 378.
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posse«<Hed. ol 1avo jraniovcahle ])i‘oi)orti.cs Hitnhated at
Manrltius. I'wo yeai's al'ter* tlic. dcjilli o; Haji Oomer,
lils son HiaK died and tlie other son Ooiiierdied in 1891).
Tliey were botli minors and unmarried at tlie time of
tlieir deatli. Oomec’s daugbter” A«ihai w<is iijarried to
Kaderdina aUas Kjidoo Vyediini, a hrotlier of tlie
defendants lierein. Asihai died on tlio ol.st of Tannai'v
1) cliiidleks and intesilale and Jvaderdina; died on
the 2()th of Deceml)ei* 190S. 'Fho plaintifl' claims that on
tlie deaths of botli lier sons she hoeaine entitled to tlie
MaiTritius properties “lor a Hindu motlier's interest
therein.” Slie has filed tliis suit pi‘ayin’, amongst other
tiling's, “ that tlie defendants may l)e ordered (0 deliver
to the plai'itiir fortliwitli the title-deeds of the Mau-
ritius properties.”

All the three defendants have illed tlieir written
statements. The lirst defendajit did. not appear at the
hearing. The third defendant;, appeared in ])erson.
Evidently they have left tluvfight in the bands of the
second defendant who is adniittcHIly in. possession of tlie
title-deeds relating to the 'Mauritdns properties. All
the written statements run on very nriu;h the same lines
except for one or t\\* small diifei*ences in details. |
propose to contine my attention to tu™ second defend-
ant's written ?rtatement. With regard to the Mauritins
properties he denies tliat the plaintill: i.ook a Hindii
motlier’s interest thei;eiin. He siiys tliat succession to
those prop”erties is governed .not by .HimiIn ljaw but by
Mahomedan Law, and contends tliat on i-hd death of
HaJi Oomej’, the Mauritius jiroperties <levolved. on liis
heirs, namely, his widow, his two sons and. his dan”iter,
and that on the respective deaths of those two sons, the
widow and the daugh ter of Haji Oomer got ])y inlierit-
ance additions to their original shai*es in tlie said
properties. He further sets up an agreement between
the plaintiff. and her daughter Amil)ai wliereby the
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plaintiff agreed to sell lier interest in the Mauritius 1912.
properties to lier claugliter Amibai for Rs. 1,062, AS™ zuiekasa
one of tlie heirs of Amibai he says he is ready and Ebrvéhim
willing to pay to the plaintiff Rs. 1,062 and counter- Haji
claims that on payment of this sum to the plaintifi; she """

may be ordered to execute the necessary conveyance,
iIfe has added two of his remaining brother™ as parties
to the counterclaim.

On behalf of the second defendant the first two issues
raised by the learned Advocate General are .—

(1) Whether if tins suit I)e regcardeci as a suit for laud this Court has juris-
diction to entertain it as the land in question is situated at Mauritius ; and

(2) Whether if it be not so regarded the suit is uiaintainahle so far as il,
claims possession of title-deeds of the said land. .

As these issues raised purely a question of law they
were first argued before me and | reserved judgment.
The question involved in the trial of these issues is : Is
this a “ suit for land or other immoveal:tle property”
In so far as it prays that the defendants may be ordered
to deliver up the title-deeds of the Mauritius properties
to the plaintiff? Clause 12 of the Amended Letters
Patent deals with the ordinary original civil juris-
diction of this Court. It enacts tl™at: “ The High Court
of Judicature at Bombay, m 'Ye exercise of its ordinary
original civil jurisdiction, shall be ewnpowered to
receive, try, and determine suits of every description, if,
In the case of suits for land or other immoveable pro-
I"erty such land or property shall be situated...within

the local limits of the ordinary original Jurisdictiop.
of the said High Court.”

In This suit there is no question that the immoveable
properties are situated beyond the local limits of the
ordinary original civil Jurisdiction of this Court. The
main contention of the learned counsel for the plaintiff
Is that this is aot a suit for land or other immoveable
property within the language and meaning of clause 12
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It m true that the pjaiut askB for iio direct relief so far
as tlie prox)ertles themselves are concerned, but is that
eiiongh. to establish, that this suit is not ;for hind or
other inimovea,ble property ? Itis tra.nsparent on the
reading of tlie plaint that tlic learned counsel who
drew the plaint was conscious of tlie tlilliculty of
including i;elief in respect of tliese properties in a suit
in tlie Bouibay Higli Coui't and he has, tiierefore, very
adroitly left out tlie proptvr aiid necessai'y i)i;ayei*s wliich
would, and ought to, liave IxXm tiiere in order, if
possible, to steer clear of the (juestlon of jurisdiction.
Paragrapli 10 of tlu. plaint specifically states tliat:—

“ The (lefendiiutH have set upthe fulao case thutthe said pruptsrtuivS at Mauritius
hcloiig'ed absohitcly to the «aid ABllai. Tlie plaiiitill; diseovered that tlio
Kaid Kaduo Vyediua when ho went to Manritiiin had appointed one Mokhi
Moosa to rceuvcr the n.'uts in i'uture on his own aceount and liad J)ut Jor-
ward IuH wife an the owner ul' the said Mauriiiiw pro]H'rties.”

Tills establislies tliat Asibai in her lifetime claimed
to be tlie owner of thest™ properties. Asibai and. iier
husband went to Mauritius in 1JQ), Plaiiitiil’. herself
w'ent to Mecca in 1907.  According to her own state-
ment in her plaint she had been trying to recover the
accumulated rent whicli her daughi,(‘'r aud son-in-law
recovered at Mauritius and tliti iitle-det'tls whicli were
In their poss(?ssion ever since her retui-ii from Mecca.
She has not lieen iji possessioji ol' tliese properties or in
the eujoyuient of tJitj- rents and. profits tliereof anyliow
since 1900). Under tliese circumstances wi.al- woidd.
one expect in a plaint drawn in (lie ordinary way?
Even an unexperienced (b-al'tsman could not omit to
IHay first that it may be declared that pjainti.il* 7s the
owner of the properties in question, tliat slie lias a Hindu
mother’s estate in the said properties, tJjat the defendants
have no interest in the same, and that she is entitled
to receive the rents and profits thereof. The next
prayer would be that the defendants may be ordered
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to hand over possession of tlie properties to tlie plaintiff 1912.
and account to lier for tlie rents and profits received zaickanai
and recovered by tliem and tlien wonld follow the prayeii* "
for handing over the title-deeds of the said properties to Haji

the pkiintiff. The prayei' for title-deeds would bemerely — "7°*""*
ancillary to the main prayers for declaration of owner-
ship and for possession of the properties. Prayers such
as | have set out would necessarily have ljeen in the
plaint if the property in question had been within the
jurisdiction of this Court. The plaint is drawn by a
member of the Bar whose experience in drafting pjead-.
Ings is second to none in Bombay, and it appears to me
that the learned draftsman has deliberately omitted
them in order to steer clear of the difficiilties consequent
on the properties being outside the Jurisdiction of the
Court. However that,may be, in order to ascertain the
true nature of the suit, the Court is bound to look
further than the four corners of the plaint. Does a
suit fall out of the category of a “ suit for land or
other immoveable property” because the plaint is
so drawn as to enable the plaintifi; to say: “1 am
not suing for the recovery of the land—I am only
asking for the delivery to me of title-deeds relating to,
that land ” ? The defendants saj*“ plaintiff is not the
owner. She hfid a very‘small share which she has
agreed to sell to the party through wltom we claim.
We are prepared to carry out the agreement and she is
not entitled to the possession o custody of the title-
deeds.” | cannot decide the question as to who is
entitled to the possession of those title-deeds witho™it
deciding to whom the properties at the date of the
suit belonged. This necessarily involves the investi-
gation of the title to those properties amongst rival
claimants. Before | could order the defendants to
deliver up the title-deeds to the plaintiffs, I must hold
that the devolution of the properties at Mauritius

I 519—2
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is governed l)y Hiiiclu Law as the plaintifE asserts
and not by Malioinedau Law as the defendants contend
"and ascertain wlio is now entitled to the ownership and
l)ossession tliereof. 1 was told tliat a Connnission had
been issued in tliis suit and the Commission evidence
leads to a third alternative tliat tiie (levolntion of
lininoveable properiiy.in  Manritiiis talces phice accord-
ing" to Eroncli Civil ljaw. Does the clause of tlie
Cliarter whicl) governs and settles tlje ordiiniiy original
civil jarisdiction permit of niy going into these ques-
tioiift when the lands lie in a JNoreign country ?

Tilere lias been very considerable conflict of opinion
as to tlie meaning and construction of the words “ suits
for land and otlier iniinovea])le propei'ty.” The Calcutta
and other Higli Courts have taken very di,(l'erent views
to those talven ljy the Bombay lligli Court till tlie year
1905. Tlie BomJ)ay Higii Coui't in its ordinary original
civil jurisdiction lias gi ven to tlie words in chiuse 12 of
tJie Letters Patent a very limited and restricted meaning
and lias for many years eiitertalnod suits of all kinds
relating to land only stopping sliort where; tlio suit related
directly and specitically to tluj recovt”ry or disi”osal of
immoveable property ~outside ItS jurisdiction. For this
we have theliigh autliority of tlie judgUKcnt of Sir Charles
tSargent, Cliief, Justice, who, sitting with Mr. .lustice
tScott, held in tlie case of Holkur v. Dadabhai Cursetji

that tlie Court] had jurisdiction to try a
suit for specific performance of an agreenuuit relating
to land situat™ed outside the ordinai'y oj:iginal ci\dl
jurisdiction of this Cour't We have decisions very
much to the same elEect in earlier cases l)ut the judgment
of Sir Charles Sargent settled the practice of enter-
taining suits for a variety of purposes I'elatiiig to land
outside the ordinary original civil jurisdiction of this

W (1800) 14 Bom. 351),
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Court and tliis case was followed by Mr. Justice
Stracliey in Somhji v. Rattonji™\ thongli iio't without
great doubt and liesitation,in a suit for foreclosure of land'
outside the jurisdiction of the Court. Mthough the
Calcutta and Madras High Courts took different views,
the decision of Sir Charles Sargent was followed l)y our
Courts till we come to the judgment of Sir Lawrence
Jenkins in Vaghoji v. CamajPK In that case the Chief
Justice, Sir Lawrence Jenkins, in'a considered judgment,
sitting with Mr. Justice Batchelor, has reviewed all the
authorities and pronounced judgment by which, i*i the*
words of Sir R. S. Benson, Chief Justice, Madras, in
Sundara Bed Sahiha v. Tirumal Mao SahiY™\ the
authority of the; decision in Holkar v. D(idahhai
considerably shaken if not overruled

I think it w'ould be here useful to consider some of
the leading cases on this subject decided by the other
High Courts. In The Delhi and London Bank w.
Wordie™™\ the Chief Justice, Sir Richarci Garth, after
discussing several English cases as to the jurisdiction of
Equity Courts, makes some observations which are very
pertinent to the question | am now considering.
He s a y S N

“ But those cases arc all more or lets cHstinguisliable from the present, which
depends not so much upon the jurisdiction generally (“ercised by Courts of
Equity, as upon whether this suit is brought suhstantialhj ‘for land ' ; that is,
for the purpose of acquiring title to, or control over, land, within the meaning of
a particular clause in the Charter ;'and we”™hink, having regard to wdiat ia
the roal ohjed of the suit, and to what are tho rights and contentions of the
respective parties, it is impossible to say that this is not substantially a-suit
for land.”

In Hara LallBanerjeey. NitamUni Dehi'¥\ which was
a suit for constraction of awill and the administration of

(1898) 22 Bom. 701. @ (1909) 33 Mad. 131.

@ (1904) 29 Qom. 249. W (1876) 1 Cal. 249 at p. 263.
@ (1901) 29 Cal. 315.
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1912. tlie testator'Kestate and Adiercin poswesHiou of properties
sutexasar  OUtside tlie limits oi: tlic ordiiiary oi'igiiial civil jiiris-
v diction of the Cnkmtta Higli Court was one of tlie
E:::m Jn‘ayers, it held tliat that was a suit for hind within
vvearna- the meaning of clause 12 of tifc I'jctters Patent and tlie

suit was dismissed.

Ebrahh)\ Isinail Tiniol v. ProvaH Chamhr Mier"’l“"
was a case whei'ein the phvintilT; songht to recover rents
and profits x/gjiding terniination of the lease of land
]:ieyoiid the jurisdiction of the Ooui-t. The learned Judge

" heafing the Buit, in the course of his judgment at p. 65,
makes these observations —

“ Wliafc the plaintill: is seeking to do is to do somethiiig’, whicli will directly
affect tlic profierty, iiiinioly, to obtain poasesKion of. it hy receipt of rent.
Under these circnaistances | hold that tluH is a Kfiiit for laud ontHide the jurisdiction
of this Court and consequently that it cannot ho brought a« far as prayers
8 and 4 arc concerned.”

In Nalmn LakMmlkantham v. Krlshnascmmji
Mr. Justice Moore goes furtlier and says .—

“ I would indeed be prepared to go furilter and to hold that the phrase ‘suit
for lan<l or other iuunoveahle property ' as used in clauwe 12 of the LetterH Patent
includes all suits mentioned in clauses (a), {h), (fot (*0) (s) s™d (/) in
section 16 of the present Code of Civil Procedure.”

In the case ot Sundara Bai Saltibav. TirnmalBao
SahilA™\ to which | have idready I'eferi'ed above, the
Chief Justice and Mr. Justice Sanlvaran Naii.' held that a
suit for maintenance by a widow praying that it may be
a charge on a specilied inimoveal)le property would
be a suit for that immovealjle pfoperty as the decree
would operate directly on the land.

The decision of our Court in Vaghoji v. OamcO™MM is in
harmony with, the decisions of the Calcutta and Madras
Courts to which | have referred, and whether it overrules

W (1908) 3G Cal 59. 3 (1909) 33 Had. 131.
79 (1903) 27 Mad. 157 at p, 161. (1904) 29 Boiu. 249.
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the decision in Holhar v. Dadcibliai or merely clistin-
giiislies the case which Sir Lawrence Jenkins had in
hand from that case, it is not for me to say, bnt it lay;?
down in AXery clear and explicit language tl'at the words
“siiif for land ” do not mean only suits for the recovery of
land. Whatever may have been the doubts and difiicul-
ties in other cases it seems to me, however, quite clear
that this suit, so far as it relgtes to the title-deeds of the
Mauritius properties, thougli ostensibly a suit for the
recovery of the title-deedsalone, is not only substantially
a suit for land but is in effect and in reality a suit for*
establishing title to that land and the recovery of the
possession of that land.

The third issue raised by the Advocate* General is
wliether inany event tlie plaintiff is entitled to possession
of the title-deeds as against the second defendant.
If 1 find on the first two issues in favour of the plaintifi;
I would have to enter into an enquiry as to what law
governs the devolution of immoveable property of a
Cutchi Memon, situated in Mauritius, whetlier the title-
deeds changed hands in 190() under the circumstances
alleged by the plaintiff or Iy virtue of the agreement set
up by the defendants, who is the resent owner of these
properties and .who is iiit'erested 1ii the rents and pro-
fits thereof and who is entitled to the present possession
of the said properties. Under the guise of aclaim to
title-deeds the suit clearly involves the trial of questions
of title to land and seeks the recovery of tliat land. That
land is beyond the ordinary original civil jurisdiction
of this Court and under clause 12 of the Letters Patent
| ht™e no jurisdiction to entertain the suit so far as it
relates to the title-deeds of the Mauritius properties.

I find the first issue in the negative and for the
defendants. In view of this finding it is unnecessary
to find on the*second issue.
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I will deal witli. corls ol Wo ti'ial. dl; tliose iHMeHwlieii
I dispose'of tJiP rest al tlio suit.

8uit to 1)0 oji Board this day week as a part-heard case
lor hearing oil the otlier issues.

7Jhe suit was siLl)sequen tly placed on. Board and with
tJie plaintiifs consent dismissed wit.h, c;osts.]

Attorneys™ for tlie plaiiitill:: Messrs.  Ardeshir,
llormusji, DInshaiv  Co, *

Attorneys for the defendant: Messrs. Jehangir

4*Sei~rval.

APPEL].ATE CIVIL.

Before Mr. Imtice Bak'hdar and INIr. Imliee Heaton.

Till': SPECIAL OFFICEK, SALSETTE BUILDING SITES, Api'Lioant, w.
DOSSABIIAI BEZOKJI MOTIVATJ.A, Opi-onkn'l.«

Land AcquiHition Act (1 oflS04), section S4— Jli/jh Court—Dccmon hy llUjh
Court (Happeal— Appeal to Frky Council—Leave to appad— Letters Patent,
clause 39.

All appeal cloea not lio to Hii* MajV'sty’HPrivy Oouncil from the decision ol
the High Court on appeal under suetioir 5 ol; the Laud ,Ac(JulHitiou Act (I of
1804).

llamjoon Botatounrj Company, ljd. v. The Collector, lianffoonW, followed
This was an application for leave to appeal to His
Majesty’'s Privy Coiincil.

‘The facts are stated in tlie report of tlie jnclgment of
the High Conrt, at I. L. R. 8§ Bom. 599,

On a reference made iinder secllon 19 of the Land
Acquisition Act, by the Special Collector of Tliana, the
Assistant Collector held that Rs. 21,254-4-0 sliould bo

® Civil Application No. 442 of IO~
W (1912) 40 Cal 21.



