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1914 a clear and delinite decision lia™ unco been arrived at,
JA4 A decision ougiit to be maintained ajui l'ollowed.

Vashdky I therefore concur tliat botJi tlieae appeals 8lionld be
wnaraax.  Clismissed and tlie decrees ol' tic- loAver appellate Oonrt
Maibai confirnied witli costs.
Deci'ces confuiued.
Bagubai.

if.

APPELLATE CIVIL.

Befure Sir Basil Scott, Kt., Chief Justice, and Mi\ Jiisticc Ualchdor.

J914. KASHINATH RAMOHANDRA (ociuchnal Pi-aintifk), Ari>iitJ-ANT, v. NATHOO

Fehruary24. KESIIAV and anotheii (oihginal D ffexdantr), REsroNDENTs.*”

Civil Pwcechire Coch {Act V of I00S), Order IF, Rale "— Landlord and
tenant— Lease— Landlord to rccovp.r possession on tenants' failure to pay
rent— Suit by landlord to recover possession on tenants' failure— Decrec
directing plaintiff to recover possession on tenants' failure to pay rent vnthin
three months— Defendants' failure and recovery of possession by plaintiff—
Prayer in the plaint for reservation of leave to briny a suit for rent not
granted— Sulsegv.ent suit hy the plaintiff to recover rent— Subsequent suit

barred.

A lease provided tliat on tlieltenants’ failnro (o pay rent the lundiord wiaiild
be entitled to take poe>sessioii oi’ the lands. Tlie tenants having failed to pay
the rent of two yearn, the landlord Hued them and obtained a docrcw which
directed that on the defendunts’ defaidt to pay all the arrcarH of rent and
coBte within three months, the plaintill, nhoiild take posaessiou oC tlio landn.
In the said suit the plaintilf had anked for penuissiyn to l)ring a separate suit
for the rent in arrears for tAvwo yeary, but none was given. Subsequently the

plaintiff having brought a suit for the said rent of two years, ,

Held, that the suit was barred under Order 11, Eule 2 oC the Civil Procedure
Code (Act V of 1908) as the claim in the suit for rent up to the date of
forfeiture arose upon the same contract as did tlie landlord’'s right of forCeiture =
for non-paynient of rent; that no necessity or rcaaon existed for a separate
suit for rent where there had been a forfeiture for uou-paynient and that the
claim for poaeession and the claim for rent ought to be enforced in one suit,

provided the cause of action was the same, unless the Court should give leave
for the reservation of one of the remedies.

Second Appeal No. 5(i(i of 1913.
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Second apjoeal against tlie decision of N. B. Majum-
dar, First Class Subordinate Judge of Dhulia with
appellate powers, confirming tlje<ecree of D. T. Chanbal,
Subordinate Judge of Yayal.

Suit by a landlord to recover rent.

On tlie 3rd January 1907 tlie plaintiff let out liis lands
to tlie defendants for a period of ten 3”ears under a lease
w))icli provided tliat if the rent was not paid for any
year tlie lands should be given l)ack to the plaintiff.
Tlu. defendants liaving failed to pay rent for two years,
namely, 1907-08, 1908-09, tlie plaintiff brought the
present suit to recover from tlie defendants Rs. 381-4-0
for the rent of the said two years. The suit "was filed
In the year 1910.

Tlie defendants contended inter alia that under
Order 11, Rule 2 of the Civil Procedure Code the suit
was barred because the plaintiff had filed a suit,
No. 983 of 1909, against the defendants for possession of
the lands owing to their failure to pay the rent and
obtained a decree, but in that suit he had not claimed
the rent.

The plaintiff in his additional statement asserted that
In his suit for possession on the ground of forfeiture he
had expressly stated that he would bring a separate
suit for rent and no question about rent having been
raised in that suit, the present claim was not barred.

* The Subordinate Judge upheld the defendants’ con-
tention and found that the claim for the rent of the
Iwo years in suit was barred under Order Il, Rule 2 of
the Civil Procedure Code. He, therefore, dismissed
the suit.

On appeal by the plaintiff tlie appellate Judge cou-
lirmed the decree.

The plaintill: preferred a second appeal.
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p. B, Sliincjncfor tJio appellant (plaiiitilT)The cause

Keshixath of action for the suit foi* possession ~Ydt entirely
Rardrerdiu (liiTerent from tlie cause of action for tlic present suit

Natihoo

KesLav.

for j)]ofits. The liability to deliver possession and tlic
liability to pay profits ai*ose, no donbt, under one and
the same lease, but in the fojiner snit the cause of action
was default in i)ayiiig rent plus enforcement of the
covenant as to delivery of possession; \vhei'e;;s in the
present suit the cause of action is not so very compli-
cated. Tlie cause of action in the present suit is failure
to pay rent or profits. A consideration of Order II,
Rule 4 {a) and (r;) would also s’low that the presojit caso
cannot be governed by Order 11, Rule 'i : Lalci<sor Dd'jiil
v. Jankl Tinipali v. AhircisiindicS\ Gulfa
Sciramma v. Majaiifi E(umneda™\

N. NIl SamarfJi for tlie respondents (defendants).—
This is not a suit for ]3iit. It is rather a suit for
mesne profits. Moreover, the canse of action in the
present case is the same as the canse of actiou for the
former suit. Both suits are based on one and the same
lease. Order Il, Kiile I, does not help the plaintiil:. The
ruling in Gutta Saranuna v. Ma™cuUIRamincLJu”™ was
practically based on the decision in Lalesscir Buhud v.
Jaiikl which was decided ujider the Code of

The provisions of the present Cotie are diil’'erent
from those of the Code of 1882. In connection with the
in‘esent case, see Mtissnnmiat Chanel Kour v. J\iriab

Read v. Broiu™\ Gledlilll v. Hiinter™\ Sheo
Shunkar Scthoij v. Hrldoy Narcti™K

« (1S'J31) 19 Ciil IUo. (1888) L. K. 15 I. A. 150 at p. 168,
(1887) 11 Mas<i. 210, W (1888) 22 Q B. I). 128.
'-»U1908)31 i\Lul. 405. W (1880) U Ct. D. at p. 405.

() (1882) 9 Cal. 143.
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Scott, C. J. —The material facts are stated by the
appeUate Judge as follows :(—

The lease provided that on the defendants’ failure to pay the rent the
plaintill should he entitled to take possession of the lands. Defendants having
failed to pay the i-ent of tlie two years in question the plaintifE sued them in
1909 for possession and obtained a decree which directed that on the defendants’
(lofanlt to pay all the arrears of rent and costs within three months the
plaintiff shoidd take possession of the lands and recover his costs 'from them.
See Exhibit 19. It is admitted tliat the defendants did not pay the rent and
costs and that consequently the plaintill; took possession of the lands. In the
said suit the plaintitf asked for permission to bring a separate suit for the rent
of the two years in question, but none was given to him. The question there-
fore is whether the present suit is barred luider Civil Procedure Code, Order 11,
Rule 2. 1 think it is clearly Darreil.”

Iji our opinion the decision of the lower Court is
correct. The claim in the present nnit for rent up to
(lie date of the forfeiture arises upon the same contract
of tenancy as did the landlord’s right of forfeiture for
no 11—payment ot rent.

The “ cause of action ” upon which the plaintiff may
base various claims in one suit under Order II, Rule 2
does not depend upon the character of the relief for
which he prays. “Itrefers ... to the mecUaupon which
the plaiiitilf asks the Court to arrive at a conclusion in
his favour” Mussiimmat Cliand Kour v. Partab
ShigdiP™ “ to eveiy fact whicli it would be necessary for
the plaintiff to prove ... in order to support his right to
the judgment of the Court” : Read v. Brom™\ If the

.evidence required to support two claims is different in
any material respect the causes of action are different;
see Brm mien v. Humphren™\ Tlie Rule of the Supreme
Court in England (adopted in Order Il of the Civil
Procedure Code) which prohil)its with certain excep-
tions the union in one suit of other claims witlr a claim
for the recovery of immoveable property is as pointed
out by Sir George Jessel in GledhUI v. Hunter™ a sur-

0) (188fi) L. R. 151. A. 156 at \x 158. (1884) 14 Q. B. D. 141 at p. 147.
@ (1888) 22 Q. 13 D. 128. (1880) U Ch. D. 492 at p. 496.
N 177—7
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vival from the niie preA~”ailiug in ojectinont jictions
modified by a limited application of the rule in Ohan-
eery that you might join in a suit to establish tille to
hind any other cause of action so long as yon did not
I;ilake yonr bill open to objection on tiie ground of inid-
tifarioiisness. Up to the time of tlie Jiidicature Act of
1873 the Common Law Courts entertained actions for
'ent upon the covenant in tlie lease after ejectment on
the ground, of forfeiture for non-payment of rent: see
Hartshorne v, W&o/ but no Jiecessity or reason
exists for a separate suit for rent wliere there luis been
a forfeiture for non-payuient, iindcu’ the practice
established )y the Judicature Acts and the Civil Pro-
cedure Codes. Both tJie claim, for possession and the
claim for rent may be enfoi.'ced in one suit witiiout any
inco.iisistency. And since they may he enforced they
ought to be enforced in one suit provided the cause of
action is the same, unless the Court gives leave for the
reservation of one of the remedies.

We agree witli tiie criticism expressed by tlie Allali-
abad Higli Court in Mewa Kitar v. Baiiarsl PmrsaclS™
tliat the wording of secl ious 40 and 14 (now Order II,
Rules 2 and 4) “ is not liappy and suggests confusion,”
by the addition of clause {c) in Rule 4 We do not how-
ever think that the words of Rule 4 imply tliait in all cases
a suit for the recovery of immoveable property nuist
necessarily be based upon a diiferent cause of action to'
a suit for arrears of rent i'or the same land. There may
be cases iu wlucdi a suit for recovery of land, will
involve the production of dillerent evidence to tJiat
necessary to support a suit fo* rent in respect of tiie
same land : for example a suit for rent up to the date of
a forfeiture for breach of coYenant to repair would
depend upon different evidence to that necessary to

(1.8B8) F Bing’ N. C. 178. (18<i5) 17 All. riH;).
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establisli tlie breacli of covenant and consequent riglit
to possession. Tliat liowever is not tlie case liere.

The plaintiff apparently recognized that liis claim for
rent and his claim for possession arose out of one and
the same cause of action I)nt tliougii in his plaint in tlie
earlier suit he;stated that lie reserved his right to claim
rent, he omitted to obtain tlie as>sent of the Court to the
reservation. He is therefore barred l)y the expi‘ess
provisions of Order Il, Rule 2 from now suing for the
relief so omitted. We affirm the decree of the lower
mCouj‘t and dismiss the a]\peal with costs.

Decree affimnpd.
a. B K

ORIGINAL CIVIL.

Rofae M. Jisee Boaii

JAN MAIIUMWI) ABDULLA DATU and anotiikr, |’LAiyTii.n.’s DATU

JAFFEB AXU OTfIKUH, Dkfexdants."™

Khojaif— H'nidu lav\ howfar apjdicahle tn Khojas—uioint fainilti— Prnami)-
liun as to iiHinbership of joint family— Muhomedan law— S§X*H sueeo«siouis,
transfer of—Family arraiKjenient In the nature of a partition, reawna hleness
of—Limitation Act (1 X of 190S), Articles 91 and 127.

i the year 1879 one 1) a Kluga was living at \lala(l in the Tiuina District,

wlierc he carried ou a SMiall luisiucKa, together with inter alia his niotlicr and
innnarried daughter, his sunn A and | and A’s wife and A’s sou -1 In tlial
O\(*ar it was agreed tiiat A jslionhl separate from the rest of tlie family and
should receive wliat waH cousidered to he his share in the family property.
Tlie family property was valued at Ks. 4,500 aiul Rs. 900 or .the fiftli part of
it was made over to A oi' the memhers oi: his taiuily as his share, namely
I11. 400 in cash given to A, ornaments of the vahie of its. 200 given to A’'s

wife and a house of the value of Ks. 300 settled ou ... The terms of this

transaction were contained in a deed of release dated the 13th of February-;

1879, hy which deed A released all claims of himself and his wife and son

against the family and, family property.

-Suit No. 102! of 1!)!2.
n 231—1

449

1914.
Kashinatii
KaVKB4RA
f.

N athuo

a5 -
AL B



