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APJtELIATE CIVIL.

Bf/ore Mr. Jusiict Ifeaton niid Mi\ Jusiice Kao.

RAGJIO CIIANDKAIIAO KADAM .-Ai'i-licant, v. [IANMATI
OIIANDIiAIIAO KADAM, OilOnen'l""

Civil FrocctJurc Code (Ad V of I1OS), section 0S, Order X X I, rule 100—
Decree— Execution proceedings iransfi'rre.d to (Udlcctor— Sale— Auction
purchaser placed in poHtteHifiou of property— Application Iy person vfrongly
(Uspossesml to he made to Collector and not to Civil Conri— Collector not

viiniaterial officer— Jiirindiction— Civil Conrt.
r

Where cxeciitioa proceediug's arc traiwrcrrwl tn a (jollcctor, and a JjorHon is
wrongly ousted or diMpoH.sussed imdur the Colleetor'Horder, lie Hlinnld apply to

Order XX1, r*ilo 100 of tho Civil Procedure Code, 1008, haw no ajiplioation
to a case Avhere the execMlioii of the decree liaH Inhmi iTaiiHfcrred to tho Col-
lector, and lie liaH acted under the jiowerH"conferred on him by the Local
Govcrnmeut under Hection 70 of the Code.

This was an application uiKler Hociioii 115 oC tlie Civil
Procedure Co(Te (Aci; V of 190S), af-ain.si an order passed
by 0. H. Vidvil, Sid.)ord iiiate Jiidfe ab ;ii()lia..

Certain execntioii procecHlings were i.raiiHferred by a
Civil Court to llie Colleetor under tho provisions of
section 08 of tlie Civil Procedure Code, .15

The Collector sold tlie'property Iw auction and
delivered poss(',s«ion to tJie J)nrcli.aser.

The applicant wlio was dispoBsessedof tlie property
and wlio claimed it as bis own, applied to tbe Civil

Court under Order XXI, rule 100, for restoration of
possession.

The Subordinate Judge dismissed tlie aj)plication on
tlie ground tliat be liad no jurisdiction to entertain it;
for the execution proceedings having been transferred to
the Collector he alone was comp™tent to deal with it.

The applicant applied to the Higli Court.

* Civil Extraordinary Application No. 230 of 1912.
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C. A. liele, for the applicant.—The lower Court has
jurisclictioii  to entertain the application under CIiATﬂ:?t;OHAO
Order XXI, rale 100. The case of Maudlerji v. TheCH V.
Jdes™™ is distinguishable. Where a tliird party is _ """
dispo*ssessed in executlbn of a decree his only remedy
Is to apply to the Court under Order XXI, rule 100.

Tlie rules framed by the Local Government under sec-
tion 70 of the Civil Procedure Code do not* confer any
special powers in this behalf on the Collector. The
Collector has no power to set aside a sale, which can only

be done by the Court; see Narayan v. RasuWian”.

W. B. Pradhan, for the opponent.—The applicant
ought to have applied to the Collector, under rule 14
of the rules framed under section 70 of the Civil Pro-
cedure Code. The applicant has a separate remedy by
way of suit: the High Court should not, therefore,
interfere under its extraordinary Jurisdiction.

Hele, in reply.

Rag, J. —The opponent purchased certain landat asale
held by the Collector in execution of adecree which
had been transferred to him under section 320 of the
Civil Procedure Code of 1882, On 8th November 1911
the Collector put the opponent in possession of the
property sold. Thereuporwt*iie applicant applied to the
Court alleging that he had long been li. possession of
the property on his own account and not on behalf of
the judginent-debtor and complaining that he had
been wrongly dispossessed by the auction-pnrchaser.

This application was rejected by the Subordinate
Judge on the ground that he had no jurisdiction to
interfere with the Collector’s order.

It is urged by Mr. Rele on behalf of the ax>i)licant
that under Order XXI, vule 100 of the Civil Procedure
Code the Court is bound to make an inquiry, if a person

1) (1905) 7 Bom. L. R. 682. W (1899) 23 Bom. 531.
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otlier than tlie jndg’inent-del)tor complains of liis dis-
possession by tlie auctioii-pni'clKiRor.  Tlii.s rule Jias no
application to a case, wlie]*o tlie cxecntion of tlic decree
lias been transferred to the Collector and lie has acted
under the powers conferred onTiim liy tlie Local Gov-
ernment niulei’ section 70 of the Civil. Procedure Code
or the corresponding section oC tlie Code of 1882. In
the present case the Collectpr pnt the anction-pnrchaser
In possession of the property sohl under rule 14 of the
rules made by the Local Governmeiit nndc'r section 320
of ttc Civil Procednre Code of LS82. IJnch'r this rule
the Collector has the power to order delivery of posses-
sion to the purchaser, “ if need be l)y I'mun'huj any
person wlig refuses to vacate (he same ”. |Il; a person is
wrongly ousted, or disiiossessed under tlie Collector’'s
order, lie may apply to the Collector and not to tlie
long- as the execution of the decree is in the harids of
the Collector, lie alone can execute it in accordance with
the rules made by the Local (iovel’nmerit. lie is not a
mere ministerial officer charged with the duly of
selling property under the directions of (he Court, lut
the whole execution of the decree is transferred to him,
and the Court cannot interfere or exc'rcise any ol tlie
powers conferred on him: see KeHliahdeo v. Jtadhe
PrasacP'; Muhammad Said Khan, v. Paya<j Sahv™
and section 70, clause (2) of the Civil Procedure Code.

The Subordinate Juilge was therefore right in holding
that he had no jurisdiction to entertain the application
under Order XXI, rule 100 of tlie Civil Pi'ocedure Code.
Rule discharged with costs. The aiiplication m»y be

returned to the applicant for presentation to the
Collector.

Miole discharged.

R. Il
w (1888) 11 All. 94. (2) (1894) 16 All. 228.



