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Bofore Mr. JiiM'icr llentn)i and Mr. Justice Shn/i.

19M-. H A E I  A N X A J I  D E S IIPA 'N D B  and  a >,'<itiieu (oiuciiNAi, D kkkxpants

F e h m m / 2 4 .  1 and 2), A p p e l la n t s ,  v. V A S U D E V  J A N A H D A N  S A T lV l lA I  and

. OTHEItH (ORIOINAL P lAINTH'K ANH D eFK.N'DANTS 3 AND 4), KksPONDENTS.’"

M A IBAT wii'K OF l I A l i l  A N N A .II  (oifiniNAi. P l ain tiep  1 ) ,  A i' pkli,a n t , 

V. B A G U B A I  wiFR OK V m i A L R A O  I)ES1B1UK11 an'D othkhs ( oukii- 

NAh P laintiki-’ 2 and  D ki’ kndants), IiRspdndknts /^

Uhtdn LdV'— — Siioorfisidn— Fridrih/— Full Hiah'i'— Huh nf (/ .sv’/^u- 
nited Jialf-hrolhei— Glril Prorcdnre dadr (Acl I' nf lOllS), iU'I'lilill 11 —  
lies jiiilicala helirerii co-dcfriidaiilx.

riuler the Milaksliara, ilio son of :v KCparulod half-l)i-(itli(‘r is ('iifillnl |o 
succeed in ])r(‘iVrcti(Hi to a full s'ikUh' ol' the proposilus.

Bhagu-an v. follow<,'(l.

Per Shall, ,T. :— Tn order that any decision lietweeii co-dcrcndaiits nii}j,']it 
operate as re.̂  judicata in any Hubscquent Knit betweeu theiii, it is necessary to 
estalilisU that there was u coullict of interests among the (Icfendants, and that 
there was a jndgine.nt delining Ihc real rights and obligations of the defendants 
inter se.

Ramchandra N'araj/an v. A'urai/wi Maliadev^^), followed.

S e OON'D appeals from tliodccision of ( L  J ) .  Mad^avlcaf, 
Diatrict Jiidgo of Alime(.liiaf>'ai‘, rcvorsin̂ '̂ Mu' (lec-ix't' 
passed I)y M. Iv. Nadirsliali, Joint Sii])or(linalt' .liid -̂e at 
Alimediiagar.

Suit to recover possession of land.
One Martaiid owned tlio land In suit. Ho luid two 

wives : l)y one wife lie Lad one son Janardaii ; a.n(i by 
anotlier wife be liad three sons Kaftiio, Rangniitli and 
Bliagwan, and tliree darigliters J.5agnl)ai (plaintill 2),

Janardan died in Martand’s iife-tirae, leaving- a son 
him Biirviving, Vasudev (defeiulant 1). Mu,rtand died
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in 1801 ; and a week after, .'Ras’lio died. Ran^natli died
in 181)2, leaving’ liis widow Bliagiratlu him surviving, h a r i  A x n a j  

Bliaorwan died in 1891).

In 1!)0-1, Bliagiriitlii filed a suit (No. 51 ol; 1901) against 
Yasudev and the three sisters, Bagnbai, Sitahai and 
Maibai, to recover her maintenance from them. The 
Court of iiryt instance held that Vasiidev was divided 
fiom Martand, and that the sisters were entitled to 
succeed to Bhugwan’s property. TJie Court x>assed a 
decree against the three sisters and also against Vasndev 
on the ground tliat he was in possession of some of 
Bhagwan’s property. Vasudev appealed against the 
decree, making only Bhagirathi a respondent. The 
appellate Conit lield that Vasudev was uot liable a's he 
was not in possession of Bliagwan’s property.

In 1909, two of the sisters filed a suit against Vasudev 
to recover from him possession of Bhagwaii’s property. 
Vasudev also iiled a suit against the sisters alleging that 
he was entitled to succeed to Bhagwun’s property in 
their hands, as a preferential heir to Bhagwan.

The Subordinate Judge held that the question as to 
the priority to succeed to Bhagwaii’s property was res 
judicata by the decision iu tlie first suit.

On appeal the District Judge lield that the decision 
in the first suit was not res jinUcala in the pi'esent suit; 
and fnrthcr lield tJiat Vasudev Vv̂as entitled to succeed 
to Bhagwaii’s property in preference to Bhagwan’s full 
sisters.

The parties appealed to the Higli Oourr.
K, IL Kellrar, for the appellants.
I). II  JMlwardhan, for the respondents.
Shah, J. ;-“ Two points of law have been urged in these 

second appeals, firstly that a fall sister is a nearer heir 
than a son of a separated half-brother according to
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Hiliclii Law, and secondlj^ tliat tlie question of heirsliip 
is res judicata in favour of tlie sisters.

As regards tlie first point, tlie competition is between 
tlie full sisters of the deceased Bluigwan and the son of 
liis separated half-brotlier. The parties are admittedly 
governed hy tlie Mitakshara and not by the Mayukha. 
The sister has been ]‘e(*ognised as a]i heir under the 
Mitakshara by this Court iji several cases, and it is 
beyond dispnte that she is an heir under the Mayukha. 
The dispute really is about the position to be given to 
her in the list of heirs according to the Mitakshara.

This identical question has been fully considered 
and decided m Bhagiuan v. Warahai^^K We are bound 
by this decision, and in spite of an attempt made by 
the learned pleader for the appellant to question its 
correctness, I see no reason to doubt it. All tlie texts 
and the decided cases bearing on tliis question have 
been subjected to a critical examination In Bha/jloan’s 
case and in the earlier case of Ma/Ji Piirsliotiim v. 
Cursandas Natha^‘‘‘\ wliich was a case under the 
Mayukliu. It is needless to discuss them here over
again.

While expressing my concurrence with the conclusion 
arrived at in Bhcff/waiL’s case, I shall briefly deal with 
the argument, which has been pressed on behalf of the 
appellant on this occasion. Mr. Kelkar for the 
appellant concedes, and it must be conceded, that tjie 
sister has not been mentioned as an heii' at all in the 
Mitakshara. He does not press for Balambhatta’s 
interpretation of tlie word hhratarah in Yajnavalkya’s 
text, as this Court has refused to accept Ballambhatta’s 
view, as it involves a complete departure from the order 
of succession accepted and advocated by Vijnaneshwara, 
and as it has l)eenrepudiated by Nilkantha in the Vyava-

(1908) .̂ 2 B.h.k :-iOO. (2; (11)00) 24 Bom. 563.
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hara Mayukha. But it; is .streimoiiHly argued that the
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sister lias been, recognised as an Jicir uiulei.* the Mitalc- t l u u  Ax\NA,rr 

sliara as UDdorstood in. lliis Presidency, mainly on 
account oi; her having been expressly mentioned as an 
lieir by Nilkau tlia, and that, tlieret’ore, under the Mitak- 
shara slie should l)e give.i,i the same position in the 
order of succession, as has been given to her under the 
Mayukha. It is argued that as she conies before the 
half-brother under tlie Mayuklia, she must come in 
before the half-brother under tlie Mitakshara, i. e., 
before the brother’s son, as the brother’s son comes aftei- 
the half-brother according to A^ijnaneshwara. In my 
opinion this is a wholly untenable position. It is 
IDractically impossible to assign to the sister the sanjc 
relative position in the list of heirs under the Mitak
shara as has been assigned to her under fcJie Mayukha.
Nilkantha gives her a distinct and definite position 
and brings her in after the grandmother and be.Pore 
the half-brother. Yijnaneshwara, however, gives a 
much higher place to the half-brother in the order of 
succession, and in several respects his order of succes
sion is different from that adopted by Nilkantha. It is, 
therefore, clear that the sister cannot be placed after 
the grandmother and before the half-brother or before 
the brother’s son at the same time under the Mitak
shara. In fact it is not reasonably possible to reconcile 
the Mitakshara and the Mayukha so far as the relative 
position of the sister in tlie compact series of heirs is 
concerned.

There is a further difficulty in accepting the appel
lant’s argument. It is not possible to place the sister 
before the half-brother without disturbing the compact 
series of heirs laid down by Yijnaneshwara. It is not 
right to disturb this compact series by introducing an 
heir who is not expressly mentioned by Yijnaneshwara.
Lastlv it was urged that the sister cannot he included
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lOU. amoDg tlio rjofrajas an iiiidersiood 1)y VijnaiioKlrwara
and, tlicrefore, Hlie caniioi he aivpropriaiely l)J*oiio-lit iti

V, aiiYwliere rinloss slio is i)lac(‘d hel'oro tlic jiair-])rotlier.
Vasudev ■ •* ^T.i, 1

JANAitn.xx. But I do not sec any lorco in lli is a rgnuion t, as N 11 kan t ha
in bringing' tlio sislor in after the graiHliiiotlier says
iliat slie has all tlie qnalifleations ol' a, (jolraja. After
all tlie sister lias been recognised aR an heir niuler tlic
Mitaksbara even thongli. iiot mentioned l)y Yijnanesli-
wara, mainly because Nilkantha has expressly assigned
her a high placo in ilie list of heirs. There is nothing
to j'endei* Nilkantlia's view that she has the qiialiiica-
tions of 'l\. (joiraja inapplicable to tlie Mitakshara..

Quite apart from the considet'a,lioii, liowever, whether 
under the Mitakshara the sister can be iiielmh'd among 
i\\̂ . (jofraja^ or not, it is clear tliat the sister cannot be 
placed liiglier than tiie grandmotlu'r. It h:»s been held 
in Ru(lrap:i Y.  Lnvcî ^̂  that she cannot be rank('d any 
lower. The result, therefore, is thai. under tlie Mitak
shara slie comcs next after the graiidniotlier and 
a fortiori, after tlie half-brother’s .s‘0/?,.

The second point relates to res jiidicafa. In tlie pre
vious litigatiou one Bliagirathibai wi(h)w of Rangiiath 
was the plaintiiL She had illed a suit to recover tlic 
arrears of maintejiancc and the possession of a part of the 
family house for residence from Yasudev, the separatetl 
brother s son, and the three full sisters ot‘ Bliagwan. 
Yasudev, defendant No. 1, and one of the sisters, defend
ant No. 3, did not appear in the suit. The second sister, 
defendantNo. 2, didnot put in any written statemejit. 
Tiie claim was'contested by the third sister, defendant 
No. 4, on the ground tliat defendant No. 1 was in pos-;es- 
sion of the property. Tliougli it was assumed by tlie ti'itd 
Court in that case that the sisters—and not tlie ne])hew 
—wouid inherit Bhagwan’s ]3roperty, the question of

w (I90n) 28 Bom.
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heirsliip was ncitLer raised nor decided. The present 
contesting parties were all arrayed as defendants in that 
snit. The del'endant No. 1, Yasiidev, appealed against 
tlic decree, and it is significant to lind that the 
sisters, co-defendants, were not made parties to the 
appeal. The appellate Court passed a decree against 
the joint family estate of Mart and without deciding 
any ([uestioiis relating to the defendants inter se. It 
was nnide clear in the decree by the appellate Court 
that it would be open to defendants Nos. 2, 3 and 4 (/. e., 
tlic sisters) to sue the first defendant ill respect oi; any 
alleged wrongful possession during previous years. In 
order that any decision hetween co-defendants might 
opei'ate as res judicata in any suhseqnent suit between 
tht'ui, it is necessary to establish that there was a 
conflict of interests r.niong the defendants, and that 
there Avas a jadgment defining the real rights and 
obligations of tlie defendants intrr se (see Eamchandra 
Narajjan V. Narai/aii On looking at the
judgments in the previous litigation, it does not appear 
that the point as to who was Bhagwan’s heif was I'eally 
raised by the parties. At any rate the point was certainly 
not decided. Untler these circumstauces it is clear that 
the question of heirship is not res jndlcata.

In my opinion both the points fail, and the decree of 
the lower appellate Court in each case is confirmecl 
with costs.

H eato:̂ , J. :—I am quite satisfied on a perusal of the 
judgment in and on a considei-ation of the cii*ciimstai]ces 
of the previous litigation that there is no res judicata 
here. Furthei' I am i)i*epared to follow as an authority 
the case of BJuvjivcm v. Wai’ahaî 'K In the obscurity 
which lies around these matters where the Mitakshara 
and Mayukha are in conflict, it seems to me that when
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1914. a clear and delinite decision lia;̂  unco been arrived at,
JiAKi Ankaji decision ougiit to be maintained ajui I'ollowed.

V a s h d k v  I  therefore concur tliat botJi tlieae appeals 8lion Id be 
•Ja n a r d a x . clismissed and tlie decrees ol' thc'- loAver appellate Oonrt

M a i b a i  confirnied witli costs.
Deci'ces confuiued.

B a g u b a i .
i{. .
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APPELLATE CIVIL.

Befure Sir Basil Scott, Kt., Chief Justice, and Mi\ Jiisticc Ualchdor.

J9 1 4 . KASHINATH RAMOHANDRA ( o iu c h n a l  P i -a i n t i f k ) ,  Ari>iitJ-ANT, v .  NATHOO 
Fehruary24. KESIIAV a n d  a n o t h e i i  ( o i h g i n a l  D f.f e x d a n t r ),  REsroNDENTs.*^

Civil Pwcechire Coch {Act V of lOOS), Order IF, Rale ^— Landlord and 
tenant— Lease— Landlord to rccovp.r possession on tenants' failure to pay 
rent— Suit by landlord to recover possession on tenants' failure— Decrec 
directing plaintiff to recover possession on tenants' failure to pay rent vnthin 
three months— Defendants' failure and recovery of possession by plaintiff—  
Prayer in the plaint for reservation of leave to briny a suit for rent not 
granted— Sulseqv.ent suit hy the plaintiff to recover rent— Subsequent suit 
barred.

A lease provided tliat on tlieltenants’ failnro (o pay rent the lundiord wlioiild 
be entitled to take poe>sessioii oi’ the lands. Tlie tenants having failed to pay 
the rent of two yearn, the landlord Hued them and obtained a docrcw which 
directed that on the defendunts’ defaidt to pay all the arrcarH of rent and 
coBte within three months, the plaintill; nhoiild take posaessiou oC tlio landn. 
In the said suit the plaintilf had awked for penuissiyn to l)ring a separate suit 
for the rent in arrears for tAvo yeary, but none was given. Subsequently the 
plaintiff having brought a suit for the said rent of two years, ,

Held, that the suit was barred under Order II, Eule 2 oC the Civil Procedure 
Code (Act V of 1908) as the claim in the suit for rent up to the date of 
forfeiture arose upon the same contract as did tlie landlord’s right of forCeiture ■ 
for non-paynient of rent; that no necessity or rcaaon existed for a separate 
suit for rent where there had been a forfeiture for uou-paynient and that the 
claim for poaeession and the claim for rent ought to be enforced in one suit, 
provided the cause of action was the same, unless the Court should give leave 
for the reservation of one of the remedies.

Second Appeal No. 5(i(i o f 1913.


