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APPELLATE CIVIL.

Before Mr. Justice Jleaion and Mr. Justice Eao.
c

191S. S A K H A R A M  V IS H R A M  S U R V E  a n d  a n o t h e ii  ( o r io in a l  P l a in t if f s ) ,

February 17. A p p e l la n t s ,  v . S A D A S H IV  B A L S H E I!' L O D H A  a n d  o t u e r s  (o h iq in a l  

----------- --------------  D e f e n d a n t 8 ) ,  R esp o n d en ts .® '

S A D A S H IV  B A L S H E T  L O P IIA  ( o r i g i n a l  D e f e n d a n t  N o. 1), A p p e l l a n t ,  

V. B A L K R IS H N A  a n d  o t h e r s  ( h e i r s  of o r i g i n a l  D e p e n d a n t  N o. 6 ) ,  

R e s p o n d e n ts .*

Civil Procedure Code (Act V o f  1908), section 07— Preliminary decree— • 
A;^eal— Fiiiding oil preliminary issue, hut no decree drawn up— Appeal not 
tiecessary-^Duty of raising issuer—Practice and procedure.

In  a Buit fo r  redemption, a proHiiiinary isHue was raised and decided that the 
' plaintiff was aiv agriculturist. Accounts were next taken under tlio provisions 

of the Dokkhan Agricniturista’ Relief Act ( X V I I  o f 1 8 7 9 ) and a redemption 
'' decree was passed. On appeal from tlie (iaal docroo, the question as to the

status o f the plaintiff was raised ; and the Court o f  appeal decided that the 
plaintiff was not an agriculturist; and varied the docroo b y  increasing the 
amount o f redemption. On second appeal, it Avas contended that the lower 
appellate Court was wrong in gohig into the preliminary point at the stage 
it did :—

Held, that no appeal was necessary against the preliminary iindhig ; and timt 
unless there was a preliminary decree no appeal could lie Tuuler the 
provisions o f section 97 o f the Civil Procedure Code (A c t V  o f 1 0 0 8 ).

Bai Divali v. Shah Vish7iav ManorjlasO), follow ed.

Govind Ramchandra, v. Vithal GopaU )̂, explained.

C r o s s - a p p e a l s  from the decision of G. B. Lagliate, 
First Class Subordinate Judge with A. P., at Ratnagiri, 
varying the decree passed by R. D. Pandya, Second 

^  Class Subordinate Judge at Devrukh.
Suit for redemption.

’’ The plaintiffs sued to redeem a mortgage dateti! 1888
t ■ >

alleging that they were agriculturists and praying for 
taking of accounts under the provisions of the Dekkhan

Oross-Appiyils N o ^  455  and 4 7 3  o f 1911 .
«  (1 9 0 9 ) 34 Bom . 182 ,”'  (2) (1 9 1 2 )  36
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Agriculturists’ Relief Act. At tlie hearing, a prelimi
nary issue was raised, wlietlier the plaintiffs or any of 
them were agriculturists. The Court found that the 
plaintifi: No. 2 was an agriculturist; and ttDok accounts 
undet the provisions the Dekkhan Agriculturists’ 
Relief Act. A final decree was eventually passed 
decreeing redemption on payment of Rs. 344 odd.

#
One of the defendants applied from the final decree ; 

and one of the grounds of appeal was that the first 
Court erred in holding that the plaintiff No. 2 was an 
agriculturist. The lower appellate Court went int« the 
question and held that the plaintifi: No. 2 was not an 
agriculturist. It, therefore, took accounts afresh and 
fixed the redemption amount at Rs. 660. ,

Both parties appealed to the High Court.
In appeal No. 455 of 1911.
A. G. Desai, for the appellants.
P. D. BJiide, for respondent No. 1.
K, H. Kelhay% for heirs of respondent No. 6.
In appeal No. 473 of 1911.
P. D. Bhide, for the appellant.
K. H. Kelkar, for the respondeifts.

•

Heaton, J. :—In this case the plaintiffs sued for 
redemption. In the first Court an issue was raised as 
to whether any of the plaintiffs were agriculturists. It 
was found that plaintiff No. 2 was\n agriculturist. But 
no decree was drawn up in accordance with that preli- 
minary finding. The trial proceeded as a trial under 
the provisions of the Dekkhan Agriculturists’ Relief Act 
and a decree was made for redemption.

Thereupon mie of the defendants appealed to the 
District Court, taking amongst other grounds that it 
was wrong to'hold that plaintiff No. 2 was an agricul
turist. An issue on the point was framed by the Court

S a k h a e a m

ViSHKAM
V.

S a d a s h iv

B a l s h e t ,

S a d a s h iv

B a l s h e t

V.
B a l k r i s h n a .

1913.



482 THE INDIAN LAW REPOETS. [VOL XXXYIL

1913.
S a ic iu r a m

ViSHRAM
V.

Sa d a s h iv

B a l s h i s t .

S a d a s h iv

B a l s h e t

V.
B at-k r is iin a .

r

0:1: appeal. It was fonnd. that plaintiff No. 2 was not an 
agricnltnrist.

He now coines in Becond appeal to this Conrt and 
nrges tliat tlip. Conrt of first appeal was wrong in ft'oiug 
into tins preliminary point at alj,. Ho l)ascs liis conten
tion largely on tlio case of Govind Jlanichandra v. 
Vitlial Gopal̂ \̂

Tlie applic?dvion of tlie laAv on i.Iic (|nes(ion of appoals 
against preliminary decrees lias been to some exterd 
confusing. In the case of .Ba?! Divcfllv. f)haJt- Vis'hiicw 
3fanQrdnŝ \̂ after argninent on the point, it was lield 
that althongh there may ])o a preliminary iinding, yot 
nnlesK a formal decree is di’awn up tliei'c'. is no prelimi
nary decree and there is conseijnently no possibility of 
sncli an appeal as is contemplated by section 97 of 
the Code. The reasoning in ihiU case appeals tome 
and it seems to me that it contains the correct interpre
tation of the law. Q̂ here are exjn'essions i n tlie jodgment 
in the case of IvriHlmajl v. Maruti^^\ which may seem 
to conflict with the reasoning and decision in the earlier 
case. In Kri^\lm.ajfs cme, however, tlie Conrt was 
dealing with a matter in revision. 8p(̂ a1ving for myself, 
I am not at. all clear tliat the reasoning i n that case does 
override tlie reasoning i'li the earlier case, bnt, if it does, 
and if I liad to choose between the two, I should 
certainly choose the reasoning in the earlier case. Bo 
I am quite satisfied tliat in law no appeal did lie against 
the preliminary findings

Tlien I come to the case of Govind liarncliandra v. 
Vithal GopaP\ whicli was particnlaivly relied on by 
the appellant. Tliat case accepts the assii nipt ion tl̂ iit, 
no appeal lies wdiere there is in fact no formal decree, 
and proceeds on tlie ground that it is tlie duty of the

(1912^ 36 Bora. 536. (» (1909) 34 Bom. 182.
(3) (1910) 12 Bom. L. R. 762.
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l')ersoii aggrieved by a preliminary finding to have 
decree drawn up, and that if he fails to do this, lie 
must he taken to have waived his right to appeal/ 
Waiver is primarily, and in most cases y ŷj largely, 
an inference to be drawii from facts, though in certain 
classes of cases tliis inference has come to be looked 
on. as an inference of law. But whether so regarded 
or regarded as an inference of common Sense it is 
essential to know the facts* on which the inference 
is based. Here we have these facts. The preliminary 
finding was against the interest of the defendant. He 
did not apply to have a preliminary decree drawn np, 
but later on when the final decree was made he did 
appeal, and amongst other matters, against this prelimi
nary finding. The plaintifi: did not object to his doing 
this on the gronnd that,he had waived or in any way 
forfeited his right to appeal. On these facts I should 
hold as an inference of common sense that the defendant 
liad not waived his right to appeal; and I do not tliink 
the case of Govind Ramchandra v. Vitlial is a
decision which comes in the way of holding that the 
Court of first appeal was empowered to hear and decide 
this preliminary issne. It has been suggested that the 
failure to have a decree drawn u]f on a preliminary 
point, even though it may nt)t amount in certain cases 
to a waiver, does amount to actual loss of the right to 
appeal, because, it is suggested, the duty to ask the 
Court to draw up a decree was so imperative that failure 
to perform that duty involves loss of the right to appeal. 
To say this would be to go much further than the 
Judges have gone in the case of Govind- Mamchand/ra 
V ,  VifJial GopaP'̂ ; and. I think it would be going 
further than the law either requires or suggests. The 
duty to draw up a* decree is the duty of the Court. That, 
I think, is clear enough from the provisions of the Code
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J913. of Civil ProcexTiire, and in pi'aciiico ii. is very clearly
"gAKnl^ understood by those wlio are conversant witli the ways

ViRHRAM Courts in the moffiisil. Speaking for myself, I
S a d a s h iv  tliink tlie duty of tlie litigant to remind the Court of its

decree is no^more than the duty tliat 
S a d a k iiiv  devolves on any person, in common every day affairs to
BALSTii/r there is no undue delay in the performance ’of

B a l k b is h n a . matters in whicli lie is interested. It is a duty of a very 
different character, if tlie word ‘ duty’ is the true word

t

to use, from the obligation which the law casts on the 
Cor.rt itself.

For these reasons I am unahle to liohl that tliere is
any force in the objection taken by tlie ])laint,iff, and I
liold til at the Court of first nppeal ŵ as empowered to 
hear and decide tlie issue as to whethei’ plaintiff No, 2 
was an agriculturist. The appeill No. 455 of 1911, there
fore, must l)e dismissed with costs. The respondents’ 
cross-objections are disallowed with costs.

Appeal No. 473 of 1911.
In this case the plaintiffs sued to redeem certain 

property mortgaged to the fatlier of defendant No. 1. 
Pending the suit the right, title and interest of 
defendant No. 1 in th  ̂mortgaged property was put up 
to sale in execntion of a decree, and purchased by defend
ant No. 6, and so defendant No. 6 was added as a party 
to tlie suit. The question then arose as to whether 
defendant No. 1 or Np. 6 was entitled to the mortgage 
money. The matter was amicably settled by a com
promise between defendants Nos. 1 and G and both of 
them presented an application, requiring the Court to 
file the compromise. Upon this application the Court 
passed an order directing the compromise to bo recorded, 
but leaving the matter to be considered at the time of 
passing judgment. It appears that defendant No. 1 
afterwards was dissatisfied with the compromise and 
made an application to the Court foi’ a review of this
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order. He alleged in his application for review tliat tlie 
compromise liad been obtained from him by fraud. The 
Court after taking the evidence adduced by the parties^ 
came to the conclusion that the allegation oi fraud was 
not mside out and rejected the application for review. 
That being the case the Court ought to have awarded to 
defendant No. 6 the whole of the mortgage money as 
agreed upon by the terms of this comproniis^e. But the 
Court of first instance directed the mortgage amount to 
be deposited in Court and referred defendants Nos. 1 
and 6 to a separate suit to establish their right to ̂ the 
money so deposited.

Against this decree defendant No. 6 appealed. The 
District Court held that defendant No. 1 was bound by 
the terms of the compromise, as his allegation of fraud 
had not been proved, aiKl directed the whole of the mort
gage money to be paid to defendant No. 6 in accordance 
with the terms of the compromise.

Against this decision defendant No. 1 has preferred 
this Second Appeal. We agree with the lower Court 
that the matter having been compromised by a lawful 
agreement between the parties, and defendant No. 1 
having failed to establish the fraud alleged by him, the 
mortgage money should be paid t?) defendant No. 6 in 
accordance witli the term's of the compromise. We, 
therefore, confirm the decree of the l5wer appellate 
Court with costs.

* Decree confirmed.

1913.
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