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r Before Sir Basil Scott, Kt., Chief Justice, Mr. Justice Chandavarhar,
Mr. Justice Davar and Mr. Justice Macleod.

1913. I n the m atter  of th e  UIGHT of AUDIENOK before th e  officer ArPOINTED
January 15. uNDEii SECTION 6 OF t h e  Presidency Towns In solven cy  A c t .

' “  In re Tim A D V O C A T E  G B N E llA L  OF B O M B A Y , P e titio n e r . "

Presldencij Towns Insolvency Act (IJJ of 1009), sections 6̂  27, 36 and 121-^ 
Indian Insolvency Act (11 and 12 Viet., c. 21), section 3— Boiulay Insolvency 
Rules nndor Indian Insolvency Act, litde 5 7 -—Officer a2>pointed hy the Chief 
JusUce under section 6 of the Presidency I'oivns Insolvency Act— Attorneys' 
right of audience.

Tlie petitioner complained that in certain proeeedingH before the officer 
appointed under section 6 o f the Presidency Towns luBolvency Act, namely, on 
the holding of the public examination of insolventa under eection 27 o f the 
A ct and the examination of personB summoned by the Court under section ;iG, 
such examinations had been conducted by bolicitors. The petitioner submitted 
that, for reasoiiB set forth in the petition, solicitors had no right o f audience 
before the said officer, and petitioned the Chief Justice o f the Boml)ay High 
Court to form a Special Bench for the determiiiatiou o f the question whether 
any legal practitioner except counsel had the right to audience before ihe officer 
BO appohited.

Meld, that attorneys of the H igh Court have a right o f audience before the 
officer appointed by the Chief Justice in the exercise o f the powers conferred 
upon him under section 6 o f tl>o Presidency Towns Insolvency Act.

The following iDetition was presented by tlie Advocate 
General of Bombay to tlie Chief Justice of the Higli 
Court of Bombay, with regard to an alleged iiilTinge- 
ment by attorneys of? the right of the counsel of tlie 
Bombay Bar to sole audience before the ollicer appointed 
under section 6 of the Presidency Towns Insolvency 
Act

1. That Mr. E . B. Patel the clerk of the Insolvent Debtors’ Court has been 
.empo^Yered by bis. Lordship the Chief Justice under section G of the Presi­
dency Towns Insolvency A ct inter alia ; —  ,

( 1 )  to bold the pul)lic^examination o f insolvents, and
e

(2 ) to examine any person amumoned by the Court under section 3G,
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2. That your petitioner is informed that in spite of protests made by  
members of the Bar, who were present at the time, such examinations have 
been conducted before Mr. Patel by sohcitors.

3. That your petitioner submits that solicitors have no right of audienfe 
before Mr. Patel in such matters as aforesaid for the following reasons, viz.—

(a) That no legal practitioner save counsel had tiie right to audience before 
the Court for the Eelief o f Insolvent Debtors in Bombay.

'  (h) That the examinations aforesaid are held before Mr. R. B. Patel as a 
delegate o f the Court and no legal practitioner who has not a right 
o f audience before the Court has a right of andieiicc before Mr. R. 
B . Patel.

(c) That by section 121 o f the Presidency Towns Insolvency Act it is 
provided that nothing contained therein shall take away or atfect 
any riglit o f audience that any person m ay have had immediately 
before the commencement of that A ct or shall be deemed to confer 
such right in insolvency matters on any person who had not a right 
o f audience before the Court for tlie Relief o f Insolvent Debtors.

4. That your petitioner as* representing the Bar is desirous o f having 
determined the question whether any legal practitioner save counsel has the 
right to audience before the officei; appointed by his Lordship the Chief 
Justice in the exercise o f the powers conferred upon such ojficer under section 5 
of the said Act.

Your petitioner therefore prays :—

(a) That your Lordship will be pleased to form a Special Bench for the
determination o f the said question set forth in paragraph 4  hereof.^

(b) That your Lordship will be pleased t<> direct that notice of this peti­
tion should ])e given to the ^licitors o f  this Honourable Court and 
i f  necessary to the pleaders to enable them to represent their claims 
in the matter,

*

The determination of the matters mentioned in the 
petition was referred to a Special Bench and the case 
came on for hearing on January 15th, 1913.

The Advocate General, in support of the petition:—
Xs to the right of audience, see section 121 of the Pre­

sidency Towns Insolvency Act. lS[o right of audience 
was conferred* on any .person who had not previously 
the right of audience before the Court for the Relief of 
Insolvent Debtors.
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Attorneys did not have the riglit under the okl Act 
(Indian Insolvency Act) to address the Court.
. In section 3 of the Indian Insolvency Act the words
“ every , \ . a tto rn e y ..................shall he
entitled to practise in tlie way of his profession ” mean 
practising by instructing counsel.

Tlie terni “ legal practitioner ” in sections 27 and 30 
of tlie Presidency Towns Insolvency Act was used 
advisedly as before the High Court of Madras, pleaders, 
and before the Chief Court of Lower Burma, solicitors, 
hav>e the I'ight of audience, but sections 27 and 3G must 
be read subject to section 121.

The High Court has provided that on the Original 
Side attorpeys may appear in Chambers (Rule 74) l)ut 
this rule does not apply to Insolvency proceedings 
(Insolvency Rules, Rule 199).

Insolvency Rules, Rule 4 (/>) provides that the pnl)lic 
, examination, of insolvents may not take place in 
Chambers, though an examination under section 36 may.

As to clause 9 of the Bombay Letters Patent it is 
submitted that if no rules are framed under that clause 
attorneys are not authorised to appear by the clause.

The wording of the Baip.kruptcy Act, 1869 (32 and 33 
Yict., c. 71) is different. The attorney is entitled to 
“ appear and be heard without being required to employ 
counsel ” .

As to Exxoarts BrGacnioiisê '̂̂  and ExxmrteReynol(h^^\ 
these cases only decided that in England, if the attorney 
had the right of audience before the Bankruptcy Act, 
1869, he had it still. ^

The proceedings before Mr. Patel are to bo deemed 
. proceedings before the Court, see section 6 of the Presi- 
. dency Towns Insolvency Act. '

(1) (1867) L. R. 2 Ch. 655> (2) (1885) 15 Q. B. D. 1G9,



Campbell, for tlie respoiideiits :—
The Bombay Incorporated LaAV Society relies on tlie 

niles framed under section 76 of the Indian Insolvency G e n e r a l

Act, Enle 37 (nnmbered 40 in Millett and Clarke on bomL y
Insolvency) which recognised the riglit of attorneys to 
audience in proceedings as proximate as possible to 
those before Mr. Patel.

Section 121 of the Presidency Towns Insolvency Act 
preserves the right given by*this rnle.

The words “ in the way of his profession ” in section 3 
of the Indian Insolvency Act cannot be read as ciiMlng 
down the rights of an attorney to instructing counsel.

It has been the practice for attorneys to appear and 
plead at Calcutta before the Commissioner oilnsolvency.
Under English and Irish practice attorneys also appeal’ 
and plead. * •

The construction sought to be placed on the wording 
of clause 9 of the Letters Patent is strajned. By that 
clause certain powers are given and then it is provided 
that these powers may be turned in certain directions.

The Advocate General, in reply.
c. A. Y.

•

Scott, 0. J.*;—The question before the Court is 
whether any legal practitioner save counsel has a* right 
of audience before the officer appointed by the Chief *
Justice to exercise jDOwers under section 6 of the Presi­
dency Towns Insolvency Act. '^he officer so appointed 
is the Clerk of the Court, and he has been appointed 
inter alia to hold the public examination of insolvents 
an?I to examine any person summoned by the Court 
under section 36.

It is provided by section 121 of the Presidency Towns 
Insolvency Act that nothing contained therein shall 

'take away or affect any right of audience that any
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1913. person may have liad Immediately before tlie commence­
ment of tlie Act, or shall be deemed to confer such riglit 
in Insolvency matters on any person wlio had not a right 
of audience before the Courts for the relief of insolvent 
debtors.

By section 3 of the Indian Insolvency Act (11 and 12 
Yict., c. 21), it was enacted that every advocate and 
attorney of t̂he Supreme Courts at Calcutta, Madras and 
Bombay respectively should be entitled to practise in 
the way of his profession in the Court for tJic relief of 
insolvent debtors of that presidency, and no otlier 
persons should practise as advocates or attorneys in tlie 
said Courts for the relief of insolvent debtors.

It is contended by the Advocate General tliat the 
words in the way of his profession ” do not cover 
work in the nature of examination of insolvents or 
witnesses wliicli would ordinarily be within the scope 
of an advocate’s functions.

When the Statute 11 and 12 Viet., c. 21, was enacted, 
the Insolvency Jurisdiction in England under the Act 
for the relief of insolvent debtors, 5 and (5 Viet.,, c. 116, 
was exercised by the Judge or Commissioners of the 
Court of Bankruptcy. That Court was established by 
1 and 2 Will. IV, c. 56, by section 10 of which it was 
enacted that rdl attorneys and solicitors of any of the 
superior Courts of Law or Equity of Westminster might 
be admitted after their names were enrolled in ther,
Court of Bankruptcy and might appear and plead in any 
proceedings in the said Court without being required to 
employ counsel except in proceedings before a Court of 
Review and upon trial of issues by Jury.

The inference is that the words in the way of his 
profession” in section 3 of 11 and 12 V ici, c. 21, would 
be sufficiently wide to cover the exercise by attorneys 
in matters of insolvency except before Courts of Review



or in Jury trials of tlie functions ordinarily assigned in _  __
litigation to advocates. in re

In Bombay, so far as we are aware, it lias not been geneiul 
the practice to permit attorneys to plead, before tlie 
Commissioner of the Iî ŝolvent Court. But Rule 37 of 
the Bombay Insolvency Rules, which were approved by 
Her Majesty in Council on the 14th of July 1870, 
provided that the examiner appointed by* the Court 
might examine witnesses, And the insolvent or the 
creditor of the insolvent or assignee of the estate and 
effects of the insolvent should be at liberty to attend t̂he 
examiner by himself or counsel or attorney and put all 
such questions to the witnesses wdiich should be proper 
and relevant in the matter in issue. The office of the 
examiner in insolvency was abolished on •the 1st of 
November 1881. In certain correspondence with Gov- ^
ernment, wdiich preceded the abolition of the office, the 
Cliief Justice Sir Michael Westropp stated on the 20th 
March 1879 :—“ The office of examiner in the Court for 
the relief of insolvent debtors has, for the purpose for 
which it mainly existed, namely, the examination of the 
accounts of opposed insolvents, of late years fallen nearly 
into disuse, that task being for the most part performed 
by the Court itself at the hearing of the case when the 
opposed insolveilt or his clert are examined as witnesses 
with books of accounts before them. On the rare occa­
sions on which under the present system it may be ♦
necessary to refer the books and accounts to the scrutiny 
of an officer of the Court, that duty may be performed 
by the Clerk of the Court ”

It therefore appears that the functions of the examiner 
were to be discharged by the Clerk of the Court, when 
necessary, and as the Rule 37 was not rescinded, it must 
be inferred that the right of audience in such matters 
as might have been brought before the examiner was 
not taken away from attorneys.
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In matters other than insolvency, wliich are conducted 
before delegates of the Court, it has always been the 
X3i*actice to permit attorneys to api:)ear and conduct 
examinations. For example, not only since the esta­
blishment of the High Court l)ut during the continuance 
of the Supreme Court, attorneys liave always appeared 
to conduct proceedings in tlie ollice of the Master in 
Equity and tlie Commissioner for taldiig accounts, and 
it is a matter beyond dispute tiiat in all Chamber 
matters, whether before tlie Protlionotary or befoi’e the 
.Tiiclge sitting in Chambers, attorneys have the same 
riglit of audience as counsel.

It is true, as. pointed out by the Advocate General, 
that the express rule relating to the right of audience of 
attorneys in Chamber matters is confined to the Original 
Side Jurisdiction. But it is illustrative of the practice 
of tlie legal i)rofessions in matters which do not come 
before the Courts. If we were to accede to tlie conten­
tion of tlie Advocate General, it appears to us that we 
sliould be taking away or aifectiiig a right of audience 
which att(.)ni.eys had before tlie delegate of the insolvent 
Court immediately before the commencement of the 
Act, and we, therefore, answer the question referred to 
us as follows :—

Attorneys of the High Court liave a I’ight of audience 
before the officer ai)polnted by the Chief .‘Justice in the 
exercise of the powers conferi’cd upon him under 
section 6 of the Presid;*3ncy Towns Insolvency Act.

There will be no order as to costs.
II. s. 0.


