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In t:he present (‘ase Iti is a eoiKlition prececloiiii to the 
success *01; tin’s convictioii tluit somowJiere in. t l ie A ct  
should he foniul a cleclaration rtlKit, iiotwltlistaiicling 
lh(,; ])i‘ovlsions ol secUon 7 requiring tliat tlio Louse 
sTioiiki liaÂ e been entered, luuler tlie special warraidi 
1 )el“(vi‘e th is particularpresuniptlon canarise,'tli.e presiunp- 
lion e(jna1iy arises thoiigii tlie iiouse lias not been so 
('.nterc'd, pi’ovldi'd. tliat tlie entering police oilicor be 
llie Coniiiiissioner liiinself. There is no such deelara- 
tioii. On riie contrary, as the Act stiinds, it is fatal to 
the prosecution ; trnd oni- duty is to administer the 
Act. as we tind it. \Ve must liold that since the impera­
tive pi’ovisions of section 7 liavc  ̂ not been satLstied, 
11i(' special i*ide of evidence authorised by tliat section 
does not come into operation.

We, tlierel'oj-e, set asKle tlie con victions and sentences, 
and direcii tliat ttie petitioners t)e acquitted and 
discharged.

Coiiricfioiii^ and seufpiirf's nd  aside.
11. 11.
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llefore Mr. JtmCtce Ueaman and 2fr. Juative Itao.

^ l A D I T W A C r i A n V A  H A I \ l ( ' i r A X l ) i t A C l l A U Y A  a n d  o t h k h s  ( o i u q i n a i . 

D k k h n h a k t s ),  Ari-Ki .LANTw, r .  S H l l l D I I A R  N A l l A S I N H A  B T I A . T  a m i

OTlIKIiS (oHRilXAI,  P l AINTIKKS),  R kSI ’OXMEXTS.*

— ./{erikitioit. o f  F itra n f f — CoiiferriiKj hered itary  ojft<‘e a n d  grairfhig huti/n- 

f o r  jicrfDrmanro o f  o j irc — Grcuit, o f  la iu h  h n rd o ip d  ir/fh theperfornnD iro  o f  

K(‘rr/rfi— I ’fitiivuthilifii o f  h :m h .

W liiT c.  11 l ie re d i ta ry  olfice ,  o. g'., o l ‘ v r i t t i  f o r  th e  riM'itiug o f  P i in u is ,  is  c r e a t e d  

a n d  1)(‘st(»\ve(l liercditiLrily ii[)ou t h e  g'riuitee f r o m  g’c i i e m t i o u  t o  g e n e n i t io i i ,  

a n d  la n d s  arii assig'iK'd* as nMiiiiMiTatioii t l i w ' f o r ,  t h e  hnu ls  st» granliMl a re  n o t  

r i 'sn iu a h le .
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1913. Where there in an iiitcrwl. in laud ('(mpkMl with a (hily, and the f-raiit is not,

 ̂ fo r th c o i i i in " ’ so t lu i t  its  a c liia l ic r in s  m a y  he kn o w n , i t  n i i is l ahvayn  !><■ a.
M A D H W A -  - a> _ 1 • I
CHAKYA i i i i i t t c r  ol: ftTWit ( l i l l ic n h y ,  and no m ore Hum  a m ere c o n jc c lin v ,  to  (Ic c k Io

V. whether tho interest was so eoii|ilc(l wiMi thi' duly that the lallcr could

V conlideiitly hc- Kaid t(» have hdcn tlu* Hole ui(*tive and condition (d' tlie na’nier.

In such a ciisc the interest iu laud is resiunahh^ on failure or nd'iisal to 

))m’forni the duty.

In caHcs of gl-anls hurdoued witli service resnniahh' for fuilure (tr refusal 

to perform that service., the ConrI wo*ild ordiuarily retjuire very slrou;;’ and 

eonelnsive evidence before dislurhiu!^' the practice ^\hich has persisted for a 

lung tiuii'.

Appeal 1‘rom tlie deciHion ol' K. II. W'aUM’lit'Id, ncl iiif̂ ' 
District JiKl^xi of Kaiiaru.

Suit to recover possesKion ol! lands, tindor seciion !)i! of 
Hie Civil Pj‘()cedtii'c Code, U)0(S.

Tbe plaiiitifrs wlio wcro iui'diIhm's of lin' (Jaiid 
^Saras^Yat A^aislinav cotiiiinmii.y ol‘ iCadwad, sikmI as 
(k'VotiH'K ol the 8lii‘i 'V '̂idvalesli. I'l'njple al. Kadwad, 
idlegiii^>’ tluif Ihe lands in tlispulo \V(mv oii^'iiially llû  
property ol'the teiiipie and wert? given to (liedereiulaids’ 
ancestors on condition, of reciting Pnraiis i.ii the ((nnple ; 
that the deforKlants aecordingly reeilt-d Durans down, 
to the year LS98, after wliich lliey ceast'd to do so and 
claiinecl tlie lands as Tlieir oivn ; and that therefore the 
plaiiitilts were entitled, to I'ecover possession of the 
lands from the defendants.

Tlie defendants contended infer a/in  that tln̂  lancts 
were tlieir absolnte^properly ; that they recited tlu‘ 
Piirans of their own fret', will and not on account of any 
obligation; and that tliey continued to read Dnrajis till 
the year 1905, when they were prevented fi'oin doing so 
l)y the priests of the temple.

The District I lulge lield that the lands in disjiut e \ver(  ̂
granted on service tenure to th(3 defendants’ family hy or 
on behalf of the temple; that tlie conditix)ii of the grant 
was that the defendants’ family should recite Piirans in
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tJio temple (Inriiig the iiioiiths ol! Kai'tik, Vaisakh and 
M'agli.; tliat tlie defenclant.s held tlie lands in. trnst for 
reiitlei'iiig the «e:i*vice ; and that the deJ'endantH haviiig' 
coii'^ini.tted hreacli of tlie.tmst were liable to he removed 
from possession of tlie lands. The Court, therefore, 
ordered tliat tlie del'ejidants sJioiild “ hand over 
possession ol'tlie plaint lajids at the end of three months 
to a nev7 trustee to he app(^iiited hy the Gand Saraswat 
Vaislnuiv commnnity of Kadwad with the api)roval 
ot: tliis Coni't.”

Tiie dei'oii.dciiits appealed to the High Conrt.

CojjaJee, with G. M'uUjaoakar, for the appellants.

Ikuigjieku)', witli S. V. Falofcar, for the respondents.

B e a m a n ,  J .  :—Adopting tlie view most favonrable to 
tlie plaiiitid's tliat the land in suit originally helojiged to 
tlio temple and was gi'aiited hy the temple to the 
ancestors of tlie defendants hereditarily foj; the perform­
ance of the vrlf t l  of reciting Purans in the temple, we 
should still be of opinion tliat no case has been made out 
for removing the defentlants and restoring the lands to 
tlie temple. In  fairness to the defendants it ought, 
however, to l)e said tliat in dui’*opinion there is very 
little evidence, and that not of tlie l)ost (puality, to 
support either of the propositions assumed in the last 
preceding observation. The only evidence tlvat the 
lands ever l)elonged to the temple consists in a single 
eidry in a revenue j ’ecord, where it is stated that the 
land is of tlie ownership ot the God. Beyond that there 
is absolutely nothing, for I reckon as of no evidentiary 
value the statements of the witnesses at the present day 
oi.‘ the alleged admissions of the father of defendant 
No. 1 and one* admission of defendant No. 1 himself. 
Nolhing is easier tlum for witnesses to come forward and 
make a bold statement that such, and such land belonged 
to the temple. I t  does not appear that any single one

1918.
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()1‘ IJk 'So wiMii'SMi'S was ;isk(‘(l liow lit' caMic hy llinl 
iiirormatioii. And siiu^e i() is foiniiioii ^roiiiid Mial (lie
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M a d h w a -
cHARYA gi-'aiit, il‘ a, •̂I'aiit, was cv(M’ made, was iikkU' soiik' limi' in

SHiiimuit lilt) YOJT early years of Mit* lIMli (hmiIiiiy. and siwci'
NAiiAsrxiiA-. evoiy ael> of owiK'fsliip lias het'ii ddiK'

l)V (die (k'feiidanl'S liu'nis(dv('s, il is ohvioiisl v 
iiijpossihk' iJial. any jiving' wiliiess eoidd liaA'c any lirst 
hand knowled^v oT sncli a ^̂ 'I’iiiit liavin< '̂ Ikhmi iiiad('. and 
tlierefoiv, of tiie <)\viH'j‘shi|) of (lit‘ propcM'ly lia\’in,n' 
Lnliercd ill the tienipkMinici'ior to sii(di ĵ 'i‘anl. N\'Xt il is 
e(|nal.ly uncertain so far as lliĉ  evidence r(M'oi*d('d in (his 
case goes, assninin^ij’ that (lie hinds in suit wei-c ever 
granted, to tlie. defendants hy tlu' plaiidill’s, whal (he 
terms of tliat grant were, whc(li('r it \vasin rc'alily (he 
creation of tlie Iieroditary ollicc? of rriHi  h)i' lilu' ri'ciling 
of Piiraiis, tlie]] hestovvtul liei’edi4ai‘ily npoi] (liedi'ftMid- 
antsM'aiiiily fi’Oiu gei]e.i*a(.ioi] togeivt'ralion, ai]d (In' hinds 
in snit assig]ied as ivnuinci’ation (ht'i'i'foi', oi- wIk'IIum- i( 
was a grant "of huids hni’dencd willi the sc'i'vice of 
reciting Pia*ans in tlie teinpU'. In oni* o|)inion (he
evidence upon wliich the h)\vei’ Coni'L has mainly rclic'd 
is at least as consistent witlr ji ie gfant having Ixh'U of 
the former as of tlie latter dcsciMpdon. And if tlia( wt'rc 
so, tlic law is well estahlishyd thal (he lands so gi-aii(('d 
are not resnmable. Fni'ther wlicix'(hiM'c is an in(t'i'es(^
ill land coupled with the dn(.y, and (he graid is not
foi'tliconiing so that its actujil tei*ins may he known, i( 
must always he a matier of great dillicid(.y, and no ni(n*e 
than a niei’C conjectiii’e, to decide whet 1km* tin' iidert'st 
was so ■ coupled with (lie <lnty (hat the iat(ei’ cotdd
conlldentiy l)e said to inive been the. soi(‘ niot,ivt' and 
condition of the former. Where that is so, the l.a,\v is 
well established that on failure oi* refusal to pei’foian (hti 
du.ty the interest in the land j s  resuniable. But iJierc 
are innumerable cases of an interest in land, so coujiled 
with the duty as not to fnlfil the requireincnts of the 
last stated deiinition; and in all those cases it cannot bo
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said Minli .it is sc'tl h'd (Itnt l lio land can he resiiiiH'd cvcmi. 
upon Tailiirc' oi* I'crnsal to iH,M*l‘o;nn I ho (tnty.

\V(' a.iv, assimiiii^' a ^'rrat doai. when.
i)C';if»̂iii by adoptJii^’ tli».' Adew most ra.voiiraijle to tlie 
jdaiidid's, namely, that tins wasa ^ '̂luiit of hijid hiii'doiu'd 
\vi(h sei‘vi(*(\ ihi' sc'i'vicc' t)cing the soio motive and 
c()’n.di(ion of (he.u'i-anl^ h]v(Mi were il̂  so, iiowever, i( is 
ch'ai* ii|)on Ihc' rt'eord tha.t I Ikmi' is no sal isl’aetoi'y 
('vid('n(*e eith(M‘ that tiie dc'i‘en{hin(s are iii(‘a])aJ)Le of 
pei'foi-min^’ or iinwillin ĵ '̂ to i)e.riorm. (lie duly, which tlie 
jdaintiir allê '̂c'd was Ihc' molivc' and condition of tlie 
^'raid', nanuvly, recitin^'Pnrans (hiring' ttu'ee Jiionths of liie 
year. The phuniiir has swoi'ii ( ha,t tlie defendajits were 
called upon to recite (Jiose Puraiis aiid refused to do so. 
On. tlio oilier luind the defeiKUuits iuive in th(,M.r written 
slatenuMit ex,j)ressed ,tlieii‘ \vill.i.iigii.es.s to j’ecite the 
l^irajis. And beyond ille l>are word of ll.i.e p[ainti.fl's 
I here is only tlie sla,teniei.it of asing'ie witness wliic.li can 
by means of a, little interprei-atlon t>e iimdc io support 
him.. At first tJiat witness said tliat after asking tlie 
defendant why lie wa,s not reciting’ the Pnrans and tlu' 
defendant having’ replied that he was ill, he ai’terwards 
went on lo say that he was (|iiite willing' to do so if his 
iriicM'rog’atoi- so wish(.'d. ^Tlie *ltii.ess, liowever, iin- 
ine(liaiely corrected ih(‘ Iasi slai.emeni' by saying lhal lie 
imdersiood by "'if he wislK'd" if he W(n*(' willing’ lo pay 
liini ibi* doing’ it. However that may be, there is really 
no evidence worih. tlie name, ceri^dnly none upon whicli 
wo should feel disposed to j’ely in. sappoi’t of the 
conclusion, arri ved at by the learned Judge helow, one 
of tlie elfects of wliich would be to depi'ive the defend­
ants of tlie enjoynient of lands w^hich they liave 
admittedly held nninterrnptedly since 1823, anti at tlie 
same time i.o deprive tht'in of wliat it is (pute likely they 
regard as a pri vilege rather than a dnty, namely, reciting 
Pnrans tluring the th].’ee months of the year In the temple. 
In respect of grtints burdened Avifch service resnnial)le for
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lailnre or rciusiil to pci'loi’iii tliat) S('i'vici; ()1k> Coiirii would 
ordiiicirily, ^vo (Iiiiik, i'(M|iiiiv v(‘ry strong and (•oncliisi vî  

ciiARVA ovidetico, wlu'n' l‘ac(s ar(‘. its lotiiid in (his ease, 
SiiiiiiHiAit (lisUii'i)iii^4' Mio pnicticc wli.icli lias pcM'sistc'd I'oj,- a,

iNakasin’iia. cLMitnry. No rt'llcciiloii is inado upon Mid (‘()m|)<,‘li(MK‘(‘ ol
tilhc derciulants, aiui it is (.ho dcdViula,ills' ease lliai so 1‘ai* 
I'roin liaviiif*' roliiised t,o road ilio PiiraJis, tlioy iia.vc bocMi 
pi/oveiited the plaiiiMd's and Mi(‘ii' adlu'i’CMiI.s from 
doiii^' so; and spoakiii[>' I'oi* inVsolf, 1 ihiiiic, iiliis is iniK'li 
ni,oropi‘ol)al)ly true tha,ii tluittlioy sliould have ol)sl.ina(('ly 
rofiisod tlio porforiuaiice ol‘ tiie duty wiiicii is usually 
I’egardecl as coiiferrin.g souic ^reat lioiiour upon. tlioS(‘ 
entruHted. witli it. It is not an onerous didy, and 
assuming that lands wt'ro ludd. upon condition of |x'r- 
Ixn'niing It, It itppears (o us lh at it  would Ix' most iinjiisl,

• upon the hare word ol' the |)lain.tiir that h(‘ called upon 
(he del'en.dauts (o do 111 is sc'i’vice a.ml that IIk' dcd’eiidaiils 
resist'd, to lak(‘ tlu'se lands out ol‘ tlu' i)oss('ssion of llu' 
defendants and to preeludc' the dc'fi'iidaids’ family from 
i’t‘-citing the Purans, as tiu'y luive admi(((*dly heiMi doing 
for nearly a century. W e (Milertai n. sonn^ doid)ts \vh('l her 
ill Yiew of the observations upon the allernalive 
Ivypotliesis, whicli the Court might W('ll lia,ve adoplcd, \vi‘ 
ought not really to (ksmiss (his suit.; hut taking (1k' 
evidence a.s a wliole then' may Ih' maU'i'ial (‘iioiigh 
iogiealiy to supporl the opinion of t.lu' learned Judgi' 
below that the land was given hy th(' ((‘mj)l(' k> lli<‘
defemhints' family on condition, tluit that fa,milv should• 1/ ^ *.•

thenceforward and foi’over hei'editai’ily i*t'cit(‘ llu' Piirans 
duriiig the stated months in the temph*, and W(‘ thinkt
that so long as thei’e is a. dc'scendaiit of llu* (h'fcndanls' 
family ready, and willing to discharge those dutii'S, h(‘ 
sliould be allowed to do so and tlie lands sliould rtMiiain 

before in the possession of the defendants and tln'ir 
descendants. We must, therefore, modify tlie decree of 
tlie Court below and substitute for it a dt^cree founded 
upon the foregoing judgment. Having regard to the fact
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tliat in tlu'ir wiittcn statement tlie defendants absolutely i 5̂
]*epiidlated any duty coupled with tlie interest they had m a d h w a -

in tlie laud, and lurther to tlie fact that the plaintilfs o h a r v a

theoretically have movt>d in this matte]* not in their own SimiDnAH
bnt in tlie interests of the public cluirity, we think that 
eacli party sliould bear liis own costs throughout.

Decree modified.
• R. 11.

V O L . X X X T T L ]  B O M B A Y  S E E IE S . 415

APPELLATE CIVIL.

Jjef'nre S i r  B a s i l  Scoft,  K t . ,  C h ie f  Jns i ice ,  a n d  M r .  J u d k e .  C h a n d m m r h i r .

N A IIA Y A N  AN'ANDUAM M A R W A J I I  ( orioixal  DuFEiNnANT 1), A i t h i .l a n t , 1 0 1 2 .

r .  ( iO ^Y liA ^, WIDOW OK D llO N D IliA  (oiufii.vAL P i .a in t ik k ) ,  RKHi'ONnn.vr *  I k r p in l fc r  18.

(J ir i l  P rorrd iire  C m h  ( A c l  \ '  o f  HJOS), m i i t i u  GO— D e l 'h h a n  A i j r la d iu r h iH '

J i i ' l le f  -̂'1(7 ( X V l l  o f  li<7!)), Hficlioii — D ecree— E x e c u t io n — A g r lc id -  

t u r l d  — Kn'ii ip llon  f ra m  l lah lll t i j  to allachvient or ffuJe— A.hKeiice o f  j m i o f  o f  

exfimptlon— J u r h d lc t lo n  o f  ilie C ourt  to order m le .

Section 00 (tf the Civil Procuilnre Code (A ct V  of 1908) liiys rluwn the geiier.il 

rule that })ro]»urty liable to uttiichment aiul sale iti execution of a decree 1h 

lands, houses, (‘tv., l)(,‘h>iif>-in̂ - to the judguieiit-dehtor. An agvicultnriMt, in order

* Second Appeal No. 545 of 1911,  i^ppeal No. 12 of 1912 under the Letters 

j Silent. •

Section 22 of the Dokkhan AgriculturiMts’ Relief Act (X V II of 1870) is 

as follows :—

22. In»niovetd)le property belonging to* an agriculturist shall not be 

attaelied or sold in execution of any decree or order passed whether l)efore or 

after this Act conies into force, unless it has been 8pecitically niortgag’ed for 

the repaynient of the debt to which sucli decree or order relates, and the 

Hocnrity still subsists. For tiie purposes of any such attachment or sale as 

aforesaid standing crops shall be deemed to be moveable property.

But the Court, oh application or of its own motion, nuiy, when passhig a ,
*»

decree against-an agriculturist or in the course of any proceedings under a

decree against an^igricultiu'ist passed whether before or after this Act comes : v

uto force, direct the Collector to take possession, for any period not exceeding


