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to be construed in the extended sense in wbicli the 
jndgment-creditor in this case for some reason, which is 
obscure, has argued it should be construed. It is inoue- 
over to be observed that Rule 89, clause (b) provides 
for a deposit for payment to the decree-holder of the 
amount specified in the proclamation of sale as that for 
th^ recovery of which the sale was ordered. The only 
amount which answers to tlijit description is the amount 
of the decree of Vithal Vaman for Rs. 240-11-11. The 
persons who claim, rateable distribution are not before 
the Court, but the objection which they might have 
put forward lias been a,rg’ued on behalf of the jndgment- 
creditor.

AVe set aside the order of the Acting District Judge 
and pass an order setting aside the sale as provided by 
Order XXI, Rule 89. *

The judgment-creditor must pay the costs through
out. But the ordei.’ as to (*,osts againsti the second 
respondent only applies to the costs of the appellate 
Court-. Costs against tJie first respondent costs through
out.

Order set aside.
.  Qr. B . R .
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1912. J u ly  1906, b u t  tlio p la in t if f  took  no (‘tirlhiT u r t io n  fo r  nior(> th an  tw o  years ,  uiul 

MAHOMFn '  ^''’'Qntuallj'' on 20th -Tnl}’' 1911 lUod a  su it  f u r  res t i lu t iou .

M e h d i  E d d ,  t h a t  th is  pa r t icu la r  fo rm  o f  renKNly h ad  biMjiiiiHi l ia rn 'd  iin(l(\r Avticltj i55

„  o f  t h e  old L im ita tion  A ct ( X V  o f  1 8 7 7 ) .  #
oAKINABAf. •

D hanJibhoij Bom a7iji v. IJ im h a i^ ^ h  fo ll tnved.

JfeltL fur ther ,  t h a t  hav ing-be(;o iuo  ho b arred ,  i t  coiikl nol. be  r e v iv e d  1)V tbo 

pass ing  o f  th e  new  L im ita t io n  A c t  ( I X  o f  lOOB). •

T h e  prov is ions  of  sftctiou G o f  tli(j G enera l  L'lause.s Ai't (X  o f  ISO ?) diw- 

cusseci.

This was a suit broviglit by the phiintilf a '̂ainst 1iis 
wife for restitution of coirjngal riglitH. Tlie pa rtios Â"ere 
married in Bombay in 1894 according to tlie Khoja. Sliia 
Ismaili ceremonies, and lived toget hcj' for two yc ârs. In 
1896, however, the defendant left, the plaiiitiir and wojif 
to live with*“her parents at Maliijii. On 11 tit .Inly 
1906 the plaintiff, throngli liis aUoriicyH, callcMl on (lie 
defendant to retnrn to liiin, lait she ri-l'iised hy luvr lettei’ 
of 19th July 1906. The plaintilf again called on luvr to 
return on 16tlr June 1911, but again h1u> fai](‘d (>o comply 
with his demand. .B^ventualiy this suit was lih'd on 
20th June 1911.

Heaton, J., having dismissed the suit on the ground 
of limitation, the plaiiiJvUl! a])peah'iL

Jajferhliai Mahwiioolla (with him JIhihiIi) for (he 
appellant.

I JardimMi{Ji IFeWo;?-for the respontlenl.
I Jafferlhai:— n̂-\Q.hu\gQ in the Court below doidmul

the correctness of tlie decision in rinajiak Govhid 
V, Babap'̂ '̂ ]')\\i foHowed it. Asa niidtei’ of faci, (iu‘ 
Judges who decided that case gave no I’easous. On Mk' 
other hand, in Hope M iih  v . ViUialdaŝ '̂̂  il. \v;is hold 

,1 that the remedy in respect of the iiabiliiy involved in
'•j:, mex^parte decree was given by the Civil Procediii'e
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Code, the Limitation Act merely regulating the time 
within which the remedy must be sought. So here the 
riglit to restitution of conjugal rights is given by 
AI;ihomedan law (seê  Moonshee Buzloor Riiheem v. 
Shumsooii)iissa the Limitation Act merely
I’ogulating the time within which such right can be 
enforced. The old Limitation Act barred the remedy, 
not the right: see Mohesh Lai v. Busimt K u m a r ; 
Bam Cluindp/r GJiosaul \\\hirjc/zitmomnoJimey Babeê '̂̂ i 
Krishna Aiiiar v. Bcdainmal̂ '̂̂  and Binda v. Kaiin- 
siliaŜ K By the new Act the bar to the remedy was 
removed, and the plaintiff, can now enforce his right. 
The language of section 2 of the old Act is the same as 
that in section 6 of the General Clauses Act. Further- 
njore, the latter was duly considered in Ro2:>e Mills v. 
VUhaldas^ )̂.

Jardine :—Section G of the G-eneral Clauses Act takes 
the place of section 2 of the old Limitation Act. In addi
tion to Vinayak Govind y . BabajiS’’\ -see Appasami 
Odayar v. Suhramanya Odayar^^\ Mohesh Narain 
Moonshi v. Tariick Nath MoUrâ '̂  ̂ and C. Ven- 
miaramamer v. Manche Reddy'̂ ^̂ K See also Rex v. 
Chandra Dharmâ '̂̂ \

Jaij'erbhai I’eplied. •
S c o t t . 0. .1.:—Tlie plaint,iH was married to the defend

ant in 1894, In 1<S90 the defendant left him. On the 
nth of July 190(5 the plaintiff sent her a notice demand
ing restitution of conjugal I'igkts. This demand was 
refused by the defenda.nt on 19t]i of July I90B. The 
plaintiff took no action for more than two years after

<i) (ISGT) 11 Moo. I  A. of)] .

(2) (18S0),fi Ccal. ;-uo.
(3) (1 8 7 8 )  4 € a l .  283.

W (1 9 1 0 )  84  M ad. a0 8 .  *

(6) (1890) 13 All. 126.

(C) (1910) 12 Bom. L . R. 730.

W (187‘J) 4 Bom. 230.
(8) (1888) 15 I. A. 167.

(0) (1893) 20 I. A. 30.

(10) (1874) 7 Mad. H . C. R. 298.
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tlii  ̂ 1‘e.t‘usiil. Oou«C(iiieJilJy iiiKler tlu' provisions of 
section 1 aii(l ArlJclc .‘lo of tlic Limiiatioii Avi of LS7T 
any suit, for restitution \v;ik liable to disiiiiMHal. Tlit' 
particular I'orm of remedy was barred ('ven thoii îi,,  ̂ht' 
plaiiiiifr’s right to tlie .services of Ins wile remained. 
This is tlie effect of the decision of the Full Hench in 
Dhanfih/iojf BoNKiiifi v. ilirahrii^^K On the Istî  of 
January 1901), however, the Limitation Act of 1877 was 
repealed and superseded by’̂ tlie Ijimitation A<̂ t of 1908. 
In that Act. Article ,̂ 5 of the Act of 1877 has not been 
reproduced. It contiiius no Artich; presci-ibing' a spec.ial 
period for suits for restitution.

On the 16th of June 1911, the plaiiititr sent to the 
defendant a fresh notice to return to his ■house and 
allow him th& exercise of conju ĵ'al rights. As the notice 
was not complied with, this snijj was fih'd on the 2f)th 
of June 1911 for restitution. 'Che (luestion is whethei’ 
this remedy is now open io tJje plaintiil' oi* whether 
it has become barred by the expiry during the currcuicy 
of the iVct of 1877 of two yi'urs since the refusal of the 
defendant in 1896.

The learned Judge, considering himself bound by tlie 
decision of this Oonrt in Vinayak' Gorind v. Babajiî '̂  
that a remedy which had become barred could not be 
revived by the passing of a new Limitation Act-, dis
missed the plaintilfs suit. In our opinion his decision 
must be afllrmed. Section G of the (General ClauHos 
Act of 1897 provides .that the repeal of an enactment 
shall not revive anything not in force or existing at the 
time when the repeal takes effect, oi’ affect the previous 
operation of any enactment so repealed. These* pro
visions couched in general terms have reference to all 
repealing Acts and produce the result efifected specially 
for the purpose of limitation by section 2 of the Jiimita-

(I) (1901) 25 Both. UL PI (1879) 4 Rom. 230.
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i in2.tioii Act of 1877, wiiiclt provided tliat notldn.i’' in that ___ ;

A.cti cont'MiiKHi slioidd ho (ieeuied l',o revive  ̂ iiiiy riglit to 
sue hai'red luuler Hit' Act of IS71 or any o.iiactnient .
tliei’eby repealed. The Jiuliciai Coiiiiiiittee i n  M n h e s h  S a k i s a i u i .  

Narain MoohhIu v. Tatuink Niifli Moitra''^  ̂ say with 
referenc.e to Be('tion 2 of; tbe Act of 1877 :—

“ f t  is clour th a t .  <m th e  1 s(, o f  A pril,  187:i, the  ).)khitift"s miit w as  barred  

h y  l im ita t ion  n iider  t h f  Act o f  1871, ami the  A ct o f  1877 could  no t  re v iv e  the* 

phuiitilT’s ri}>’h t  so b a n w l— a po in t  w h i i l i  was indccnt decided , in re<i,;ird to  th e  

Liiiiitatioii A(;ts o f  18o9  and  1871, in the  case u f  AjJijtiadnil O dnt/ur  v. 

t>H lm unaiiya O d a y u >'(?)."

On belialf of tlie plaintiff referetice was Jiuide to 
Chandra D]/anna^^\ and i.liis case also a])jjears to have 
L'aised don})ts in the mind of tbe trying ; lait as
pointed out by Cbantiell, J., in all tbe casts before the 
(5oni‘t f)f King’s Bencli “ the defendants were at the .
time tlie Act came into operation liable to prosecution, 
and an alt.eration of tlie time within wliich they might 
be prosecuted, whetlier l)y extension or diniinntion, was 
a matter of procedure only. Tf the time under the old 
Act had expired before the now Act came into ox)eration 
the question would have been enlirely diil'erent.” In 
the case now before us the riglit of suit was harred long 
before the new Limitation Act .came into force; it is 
not revived by the repeal ol! Article o5.

We afrirm the decree of the Lower Court and dismiss 
the appeal with costs.

Attoj-neys for the appellant,: ilî .s.srs. 2W:ii/ji if 
Khambata.

Attorneys for the respondent: Messrs. Payne <5' Co.
m

AppeaI dismissed.
IC. M C I ,  K .

(I) (18'J.S) ‘20 I. A. ;)0 at 38. (2) (1888) li) I. A. 107.
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