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APPINMNLLATE CIVIL.

Bfiire Sir Bokfl Sed, K, Chiefdmtie <l Jalee Batrhdlar:

IiARI GOVIND KALKUNDUI (0iiiGiNAL Plain’'tikk), Api>kllant, r. NAR-
SINGRAO KONHEIIRAO JVINSJIPANDE, JiV 'niiv (lourt of Wards,

AND OTIimiS (olUCHNAIj D e FKNDANTS), RkSI'ON DKN'TS.®

(JkIl Pmxdurc- Code (Ad V of 1008), Order XXI] Rule 7 (enrret™piiudinii
to Art X1V (fISSii, Harllod ~235— Court, of \Mrd'< Art (Boui. Ad |
<f 1905), teioni™ SI aiul 32— KMCut'nnj Court, /xnrer if—Jurii“did/on of
the Court irhiek passed the deeree muler exei'ulioii— Sect/on S3 of the Court
of Wards Ad (Bom.. Ad. I of .IVO5) luit re.lro.yu'<i/rr.

I'luler G'dar XX1, Jiiili'7 of tlic Civil Procedtin® Ooile (Act V of IDOV)
Ilie executing tJourt has no power to (lucstioii tlie jui'iHdictioii of the Court

whieli passed the decree under execulioii.

Section 32 of the. Court of Wavd.s Act (Boiu. Aet 1 of 19t>5) waH not inten-
ded to apply to pendhig Huits. In terms it refi-rn lo nnits “ brought by or
against” a Government ward. Section )2 must I»e rend willi section 31 \\hich
provides that before such a suit is broughl notice shall be delivered to, or
left at, the ol'tiec of tlic Conrt of W ards. Thus seelion 3'J do(®s not apjily lo
suits pending at tlu' time. <d’ the assumption of superintendence, of Ihe ward’s

(estale by the Court of Wards.

First a[)peiil agaMsl' (ilic (k'c'ivf passtul hy jj. C

cxeciitioD. of a ciccroe.

Tiie plaintifl-B liroiigiit a Huit aga.inHI, iiu’ (toi'cii(ladi.ts in
tlie Court of the Joint Buhonlinate .lutlg'c of 1”elgaiitn
for tlie recovery of Rs. 950 doe to tliem un.(ler a l)ond
dated tbe 22inl Septemlier 1891. On tlic 2Ttli May 1907,
tbe Snbordinate Jndge passed a decree for tlie recovery
of tlie amonnt from delendant 1 porsonaHy and from
the joint property of defendants 1 and 2

Snhseqiiently the plaintills luxving presented a dar-
khast to the District Jndge against tbe defendants’
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propei'ty whicli had passed nnder the control oC the
Collectoi* of Belganm as the" Court of Wards, the
District Judge dismissed the darkhast on the gronnd
tliat under tlie provisions of the Court of Wards Act

(I of 1905) the decree was a nullity and incapable of
execution.

The plaintilfs prel'erred an appeal.

S. Ji. Bakhfe, for the appellants (plaintilfs):—This is
an application for tlie execution of a decree in a suit
lirouglit against tlie tlefemlants befoi'c they were made
tlie waitls of Court. The suit was li*ouglit in 190().
Oil tlie lotli May 1907 Clovernnient passed a Resolution,
Xo. 2098, notifying that the Court of Wards would take
up the management of the estate of the defendants on
the loth May 1907. These facts were brought to the
notice of the Subordinate Judge before whom the suit
was pending and he was requested to make the Court
of Wards a party, l)ut he declined to do so on the
ground that “ the section bad no retrospective effect
The decree was passed on tlie 29tli May 1907 against
defemlant 1 personally and against the joinl estate
ol' defentlants 1 and 2. On the 5th June 1907, a iiotilica-
tion under section 13 of the Court of Wards Act was
issued calling upon persons liaving claims against the
(lovernment wards or tlieir property to appear. The
claim of the plaintiffs was accordingly submitted to the
Court of Wards under section 15 of the Act, and after
investigation the Courtof Wards issueda certiiicate under
section 17 of the Act and this certificate was filed with
the darkhast for execution. The lower Court held that
under section 32 of the Court of Whards Act, it was
obligatoiy on the Court to make the Courtof Wards a
party to the suit and that as the decree waspassed with-
out the Coiii't of Wards being on the record, it was a
nullity. TheDistrict Judge had tliematter before him as
au executing Court and. it has been held that such Court
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lias no jiirisdiction to go into the gnestion of tlie vali-

\h/gond dity of the decree : Chinfamaii VithohaY. Olvintamaii

NUSbij0

KONHEIUIAO.

BajajiP-\

Next we contend tliat the ])i.slrict Jiulgc was wrong
ill holding that section 32 of tbe Court of Wards Act
was applicable to tlie facts of tlie in*csent case. Sec-
tion 24 !ito be read with section ol of the Act and they
hothrefer to suits brought after tlie application of tlie
Act. They cb) not apply to pen.d.ing suits. Tlie Chourt
of Wards is cognizant of pending snits and lias made
proTisiim abont lliem in appropi‘iate terms. Section 15
refers to pending suits and section 17 refers to pro-
ceedings in execution being “ instituted or continued ”.
If section 32 liad heen intended to apply to pending suits,
tbe Legislature would, bave used similar words. We
contend, therefore, tbat the view of the Subordinate
Judge, who tried tlie suit and pjissed tlie decree, was
correct.

We took all tbe steps necessary uiidi'r tlie Court of
Wards Act and obtained a certiticate uinhn’ section 17
by wliich it would ap]X'ar tbat tbe Court of Wards bad
adjudicated tbe cbiim and recognized Hie decretal debt
as'a just del)t. The District Judge should liave, there-
fore, allowed the execution to proceed.

N. A. Sidvef~*him;rka} for (lie respondents (defendants
represented by the Court of Wards).—
Scott, C. L —What locus slandl bave vou ?

We are brouglit on tbe recoi'd by tJie plaintills as tre*
person in possession of tbe (\stale against whicli the
decree has been passed.

We contend tliat the cpiestion of tlie validity of the
decree can be raised before the executing Court: Inidad
AU V. Jcigan LaP\ The Court has to be satisfied

W (1896) 22 Bom. 475. (@ (1895) 17 All. 478 at n. 482.
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tluit the decree is good before it executes it: Haji Musa 1913
Haji Ahmed Parmanand ricrsey™K Harkiuvixh

V.

If the defendants are minors, the Court cannot pass a XARNUA
decree unless the minors are properly represented before
the Court. The Court of Wards Act puts the wards also
nnder a disability, similar to that suffered by minors
and lunatics. Consequently a decree obtained against
a ward Avhen he is not propeiiy represented-by the
Court of Wards would be a nullity. Proceedings
before the Court prior to the decree witliout a proper
lepresentation would be unauthorized.

"Batcheloe, .L —There is nothing beyond section 32
to make tlie proceeding bad.'

That would be so. If the Legislature wanted to
exclude pending suits, it would haX% done so in express
terms. The Legislature was aw’are of pending pro-
ceedings since it refers to them in section 17. The fact
of the certificate being granted does not make any
difference.

The certificate merely certifies that there is aclaim. It
cannot make a decree good if itis bad. The Court has
to consider if there w'as inherent defect of jurisdiction
in passing the decree.

;Scott, C. J. T he Civil Procedure Code of 1908 has
made a change in section 225 of the Code of 1882 bv
omitting the words “ or of the jurisdiction of the Court
which ]J)assed it ”. Therefore the ratio of the decision in
Haji Musa Haji Ahmed v. Pnrmanand Nursey™” no
longer exists.'

We object to the darkhast for execution being pre- Y
sented to the District Judge. The decree was passed >,
)v the Court of tlie Joint Subordinate Judge of Bel-

() (1890) Ili Bom. 210.
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guiini and under section 31 of Wie Civil Cloui'ts Act tin'
darkhast ought to have been made to thnt Coui*t.

Bakhh in reply The darkliast was filed in the

Court as that Court alone has the jurisdiction

to entertain matters belore the Coni-t ol; Wards. The

objection ol; preseutation. in the wrong Coni-t was not

raised in tlie lowei; Court un(h?.’ Ihi’ ])i*esent Code of

1908, Tlierefore it cannot b(* allowed lo IxMiiised now.
It mast 1)6 taken to have been wniv(ul.

Scott, C. J.,—This is an appeal against an order ol
the District Judge of J*Igamn dismissing an applica-
tion for execntioji of 1 decree wliich liad been
passed by the Joint Subordinate Judge at Belgaum in
suit No. 246 of 1906. Tlie decree was against defendant
1 personally and against the joint estate of defend-
ants 1 and 2. It has not been, made (;lear to us why
the application for execntion was not made to, or enter-
tained by, the Court which passed tlu™ decrec’. Bur, W&
will assume that tlie aliplicatio;n was rightly made to
the District Court. The learned District Judge dis-
missed the application on the gi'onnd that tlu' decree
was J nullity and incapable of execntion. 'riiere ar(’
cases wliicli Avere decided niuh'r tlu. (lode of 1882 In
Avlilcli the opinion Avas ex|)i‘essed (Jbat it is op(M for
an. executing Conrt to consider whetbei' tlii" (h'crt'c
sent to it for execution Wiis passed l)v a Conrt having
]arisdiction to pass 1L T 1e dictum to 1tal IVt Inth@
Bombay Reports is to be found in Ba/Zi Miim Itaji
Admecl V. PnrnuDiand Nursrip¥™ and 1lwas accept,ed
hi lindad A/1 v. Jaficin LaPK Tiu* l'atio of Ihe dictum
m Haji Masa Haji Ahiiled v. ParuKuiaad Narspij¥
AKssthat the Code recognizes in section 22") the i-lgld, of ilu'
exetniting Court to ejKjulre into the jurisdiction of the-
Court which passed the decree. That section, however,

() (1890) 15 Bum. 21G, @ (1895) 17 All, 47H
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has been altered in the Code of 1908, for the words : “ or
of the jurisdiction of the Court which passed it,” have
been omitted in Order X X1, Rule 7, and we think that
tht' inference is clear tluit the executing Court has no
power under the present Code to question tlie jurisdic-
tion of tlie Court which passed the decree under
execution. We are, therefore, of opinion that the
learned District Judge acted ultra vires in deciding
that the decree wdiich he was called upon to execute
was a nullity. We further disagree with him] in the
reasons which ho. assigned for holding that the decree
was a nullity. The facts upon which he based his
conclusion were, that on the 1.Sth May 1907, a few days
before the decree, a notitication was. issued under’
section 13 of the Court of Wards ilct (I of 1905) to the
eirect that the Court of Wards would assume super-
intemlence of the estate of the defendants with effect
from the loth May 1905. The Joint Subordinate Judge
was informed of the notitication, and was asked by the
defendants to make the Court of Wards a party. He,
however, declined to do so, saying that tlie sectioji
had no retrosiective effect. Presumably by “ the
section ” he meant section 32 of tlie Court of Wards
xAct of 1905. We agree with tlie learned Subordinate
Judge in thinking that that section was not intended
to apply to x)ending suits. In terms it refers to suits
“ Drought by or against” a Crovernnient ward. The
snit before the Joint Subordinate Judge was not such
a suit. Section 32 must be read with section 31, which
provides that before such’ a suit is Ijrought, notice
shall be delivered to, or left at the office of, the Court
of Wards. This is impossible in the case of a suit
j*ending at the time of the assumption of superin-
tendence of the estate by the Court of Warcfs.
Moreover, the phraseology of section 32 relating to suits

makes no such distinction as that of section 17 which
H 220—1
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103 relates to execution of decrees, and provides that no
Hari Govina Proceeding’ in execntion oi; any decree against the
Narsingrao  (GOvernment ward or his property shall be instihited
KONHEIRZ  or coilitimied nntil the decree-liolder tiles a certificate

from tlie Conrt of Wards that the decree claim has
])een dnly submitted. Tliat apparently is the only
provision which the Legislature lias thought necessary
to make for the protection of the estate of a Govern-
ment ward where a decree has been passed in a suit
instituted before the assumption of superintendence
by tire Court of Wards. For the above reasons, we set
aside the order of the District Judge dismissing the
darkliast with c*osts. I'hc ;resx)ondents must pay the
costs, if any, of the liearing In tlie lower Court and the
costs of this appeal.

Order set aside,
a. B. Il

OJMdINAL CIVIL.

Bfae Védeod
1912, In kk SIMIIATT JA\ MAIIOMEI), an Lvsolvrnt.An

DR s peiirey Taiii Lichern! Ad (BIOIUCO), sfiaH 15 (@ a2t (1)
roifatin aiichiett of irfien Gourt hes jiTMUGion o Jess ackr for-
sl tret al s <fFte lisfiat adiialli aroipropedy poded
in tre herridon skaict here hesnfli/ peid!in cash—Gorolot o iredre
(OKS (Whictietif anagjrdication ack, o/ of Court siorize—
Cisaretion of Gourt, hoa esaasd

A(lel)tor wlio liaw been iuljiidiciitod iusolvout on liis own petition famwl,

oven Avitli The loave oi; tho Court, wiUuh-aw his petition, Sootion 15 (2) of
the Presidency Towns Insolvency Act only applies to ]-)otitinns that are pending
before any order has betni nuide, as also does seelion 13 (8) dealing' with
petitions by creditors. Once an (ird(?r of udjndieulioii has been inad(‘ the
debtor becomes an insolvent and remains'so nnlil the order (d‘a<ljndication is

eimnullcd or he obtains his discharg(*. The Court can only annul the order of

Insu]vf.ii;v Snit X(t. 338 of 1912.



