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APPELLATE CIVIL.

Before Sir Basil Scott, Kt., Chief Justice, and Mr. Justice Chandavarlcar,

GA:^BSH BAB N AIK  ( o rig in alD efendant) ,A ppellant, ij.Y IT H A L  VAM AN  1^12.
M A IIA L Y A  AND ANOTHKR (oliiGiNAL F la in t i f f  AND AUCTION puBCiiASEii), N o v e m h e r 2 2 .  

Respondents *

Civil Procedure Code (A ct V  o f 1908), Order XXT, Rule 89— Cioil Procedure 
Code (A ct X I V  o f 1S82), section 310A — “  Becree-holder ” — Execution o f 
decree— Auction sale— Application i^y judgment-dehtor to set aside sale—

Deposit mthin thirty days— Auction jnircliaser Jiot a necessary party to the 
applicaiion— Notice to all pariies— liateahle distrihution claimed ly  other 
decree-holders— Sat i f f  action o f the decree under which the property was sold.

The deposit under Order XX.I, llule 89 o f the Civil Procedure Code (A ct V 
o f 1908) must be made withhi tliirty days from the date o f  sale. It  is not 
iKjcessary that tlie notice reiiiiired to be given under Rule 92 o f the said order 
sliould bo given -within tliirty days o f the date o f sale. Qjice notice has been 
given under llule 89 to all persons affected thereby, tlie Court has full ^
authority to set aside the sale. •

A deerec-holder having apiilied for  execution o f  liis decree, the proceedings 

in execution were transferred to the Collector. H e issued a proclaniatiun 
and proceeded with the sale, but before tlie auction sitlo took place, he 
received from  the Goint intimation o f applications made by  otlier decree- 
holders against the same judgment-debtor for rateable distribution. The 
Collector inserted references to the applioations in hia proclamation o f  sale and 
the property was sul)s0qnently sold. Then within thirty days the judgnicnt- 
(lel)tor applied to have the sale set aside under Order X X I , Kulc 89 o f  the 
Civil Procedure Code (A ct V o f  190t^ on depositing in Court for payment to 
the purchaser a sum equal to live per cent, of the purchfise money and for 
payment to the decree-holder the amount specified in the proclamation o f sale 
as tliat for the recovery o f whicli the sale was ordered. Although the 
deposit was sullicient to satisfy the judgmcnt-debt o f the creditor, he objected 

to the judgment-debtor’s application on the •ground tliat the deposit was 
insufficient because the amount deposited should have l)een sullicient to satisfy 
not only his decrce but also the claims o f those decree-holders whose applica
tions for rateable distribution had been brought to the notice o f the Collector 

before the sale,

setting aside the sale, tliat the tcrnj “ docrce-holder " in Order X X I, 
liule 89 o f  the Civil*Procedure Code (A ct V o f 1908) meant that person alone 
for satisfaction o f whose decree tlio sale luwl been ordered and did not inelude 
other persons who ^would have a right to claim ratetiblo distribution out o f the 
sale proceeds under section 73 o f the Civil Procedure Code (A ct V o f  1908).

* Second Appeal No, 58 o f 1912.
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Second appeal agiiiusi; tlio (h'ciHioM. of 1̂'. II. Wa,tei*- 
field, Aol.iii :̂’' Distilct: Jud x̂'. of Kaiuira, ('onfii'iiiiii^’ 
owler pasHcd Ity V. Y. Bapal, Siiboi’diiiiilo J ikI,i>'(' ol: 
HoiiciA'aT, ill an execiiiion. prow'C'tliiij '̂.

Tlio plainiiij' oliiained a, money decive a '̂iiinsi (ho 
del'eiidant in reBiiecli ol' llirc'c l)Oii(!s. The ([(‘creo vas 
dated the ?)Oth Septembei' .11)07. In execution of iiu; 
decree tlie pPa.iiiiiiil levi(‘d altiiclnnent on c(M;lai]i pro
perty belonging to tlie defendant and the properly vvuh 
ordered to be sold. Tlie execution proceedings were 
then transferred to tlie Collector wlio iBBiied a procla
mation. Certain other decree-]i olders against tlie same 
defendant then applied to t,Iie Court J‘or rateable distri
bution iinder section of 11 le Civil rrocedure Code 
(Act Y  of 1908). The Court forwanU'd the a])p]ieat.ions 
to the Collector who inserted j’eferences t(j th('m in tlie 
proclamation of sale and the i)roperty was sold ;it anc( ion. 
A'Vitldn tliirt ŷ clays frcmi the date of s;dc' tlie defend
ant aj)plied to have' the Coui’t saĥ  set aside uiulei' Order 
XXI, Kule 89 of tlie Civil rrocediiiv (U)(\c, and (h'positcd 
in Com't for payment to tlie aiu-tion piirchas('r a-sum 
ecpial to five per cent, of the j^urchase niom'V and for 
liayment to the phiin4i.(r. tlie amount spc'cilli'd. in (Ik' 
proclamation of sale as the anionnt of his (k'crcc. 
I'lJie anumnt so depositc'd was not siillic-iciit to covc'r 

sums of (lie olher ck'cri'es to wlii(‘h reft'ivncc was 
lore th,e proclumalion ofsaU'. The phiiiitill, Iht'rc-
Qi.lv (o the  Sid(‘ b e i n g  sc't asi (h\ a nd  ( he
b i i l x m l L i m l e J n , ,  ,  „  . , '

' ' n a s s c d  H ie  i o I io w i i iL r  o r < h ‘r :■
The amount dopositi'd l,y (, 
roauiroil iimlcr Onlor X \ I  Uku. wliul

’ '■ -iki 811. '’I'lic :t|ii)!icall(iii IH llu'ivfnn' n-jnicd.

On a ppea l  l)v tlu. (i,.|v ,  ̂ . , ,
‘ iKhinl,  tlie D i s i n c l  J u d g e  co i i -  

h i m w L  tlie v\rji. ,, . . .  •
.,1 res j iect  (o  a ]),reli,iniMarv
o b j e c t i o j i r a i s e d  b y  (lie-nT- • n i i i i ‘‘ ‘ ‘ ' iiidill, ,  (he  J u d g e  o l i s i ' rved  :—

A i)rdii(iiuary cibjectit.n ‘

purduwcr was not nuide u nurtv t
i A •.lie appoul or lln! aiiplii'ution,



ITII
V amah.

though notice was issued to Inm by the lower Conrt. This (iefciit apfonrs to 1912,

l;o one whicli can be rctneilie.l by thi.s Court uuder llule 20 o f  Onk-r X L I aud Ganfsh ~
1 have made order accordit g ’ y. Ba u N aik

• pT]:ie defciu^aiit rrcfdi'cd a f.cccnd r.ppctil. Vithal

A. Shivcshvarhar for the appellant ((lefciidant):—
T,l.ie deposit we paid iji Court v̂as Kiillicient. W o were 
not boinid to deposit monoj-r Knllicioiit to salxsfy tlio 
claims of ilie dcca'cc-Lold(;is wl50 applied for rateal)lo 
disti'ibiition ; Hart Svndari La^ya v. Slmxhi .Bala 
T)asi/â \̂ Order XXI, Rule 80, clause (/>). Tlie said 
claiisc requires tlial a deposit slionld be made for pay
ment to tlie decree-liolder of tlie ciiioiuit siieciiied in tlic 
proclainatioii of sale as tl:at for tlie recovery of wliieli 
the sale was ordered. Here tlie sale was ordered to 
satisfy tlie plaintilFs dccree and not-tlie Tlecret'S of tlie 
applicants niider secUoii 7?> of tlie Civil Procednro 
Code. The recital of the said applications in tlie pro
clamation of sale was immaterial.

P. M. Vinel-ar for i‘es];ondent 1 (p la in t i f f )T h e  
proclamation of the Collector refers to all the decrees.
The laii'.;na''o of the proclamation shows that the pro- 
lierty was sold for the satisfaction of all the decretal 
amounts. In Pita  t. ChuniJaV-  ̂ it was held that section 
olOA of the Code of 1882 r^qiiii'ed that a deposit slionld 
be matle of the amonnt specified in the proclamation 
of sal(\ The defendant has not deposited the whole 
amonnt mentioned in the proclamation, therefore, the 
auction sale cannot be set aside.

G. P. Mnrdeslnvar for respondent 2 (anction piireha- 
ger) :—The defendants’ ax)plication to set aside the sale 
must fail because we were not made a party to it. Sec 
AU Gauhar Khan  v. Bamidhar^^^ and Karaniat Khan  
V. M ir A U A ]mu>(Ĵ K Those v;ere casew under section o i l  
of the Code of 1882.

(I) ( is rc )  1 c?d. w .  X. 105. (3) (i8on) i5  a v . m - . .
12' (IDOCO C l D ual. 207 W (1 8 U 1 ) A ll. \V . X . 121.

H ‘J l — U
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"Hcolt,  (\ .). ;— l)(u\s Ofdcu- X X I ,  Jvuk'  i'('((iiii‘o Hi at 
y o u  s h o u l d  ho iiii|)l('ii<lc(l w i l l i i n  ( h i r l y  ( l a ys  o f  t he  
srJ(^ y]

•

1 l (io('S iiol. ,'111(1 iH'ilIk'T did s( 'c(ion .HI 1 of  iJic Oodi- 
of 1<SSl>. Slill tlu‘ Allalinhad Hioh ('oiirl has i)(>l(l. tha( 
ih(‘ piircliascr is :i lu'cessary pa i i y  to an app l i cat ion  
iiii(l('i- (hat s(u-tioii. Tilt' (•oiirl issui'd notice to ns of  its 
own ac-cord thi'cc months  al’ti-r the sale. That could  
not  make good  the dt'faiilli o f  the defeudanl  in not 
m a k i n g  iis a party to tlie a])plication within (he pei'iod 
of  l imitation,  tliat is, thirty days.  Th e  Dist rict ( ■oiirt 
oonhl make us a party to Mie a])peal on l y  if we  liad betm 
a paj ’ly to tlu* apj)lication. A s  wt‘ had not been maiU^ a 
party to thi' a})[)Lication, tin' ord(M- of  the District Judge  
under Order X f / f ,  Kule 20 cannot) stand.

8 ( ’0TT, 0..)'. :— Tlie iii-st point on (his ap))eal is a prt'- 
l iminary point t.akiMi b y  (1k ‘ auction purchascn* (hat l.u'

r

w a s  a .uec(‘ssa,ry p a r t y  (lO ( h e  a p p l i c a t J o n  o f  lh( '  ju.<lg- 
uicnl - ( h ' ] ) (or  u n di ' r  ( ) j ‘d ( ‘ r X . X I .  l i i ih'  Si), :i,nd t ha( (he  
a p) ) l i ca t i on  is bad as ht' w a s  no( m a d e  a p a r ( y  t o  it 
w i t h i n  thi i ' ty  d a y s .  ' D i e  con( (Mi ( ion is b:is(*d u p o n  (h('  

dec i s ion,  o f  ( h(‘ A i l a l u i b a d  M i g h  Court  in . l / i  ( i a n h n r  

K h a v  V. T h e  p o i u l ,  h o w i ‘ V('r, is n o w
p r o v i d e d  for hy ( lu'  (Uvi l  P r o c e d u r ( ‘ d o ( h '  o f  1!)0<S. Ord(, 'r 

X ’X l ,  Itiile l)i ,̂ w h i c h  s a y s  that wdu'i 'e in the  case  o f  an 
a p p l i c a t i o n  uiKk'r  l iu le  i l i t ' ( h ' p o s i t  i i u p n r e d  b y  tha,t 
r u l o  is nuide w i t i i i n  tlTirtV (hivs f ro m (In  ̂ (hit( ‘ o f  sale,» * ' 
t h e  ( )our(  sliall  m a k e  an o r d e r  S(M(ing a s i d e  t l u ' s a l e ,  
p i ' o v i d e d  that  no  ordcu'  s ha l l  Ih‘ mad,( ‘ u id e s s  not i c ( ‘ o f  iJie 
a p p l i c a t i on  ha s  been givcui  to all pt ' rsons  alTect.etl ( h e r e -  
b v .  Tlrat. ca nn ot  luean t h a t , n o t i c e  must  I k * g i v e n  w i t h i n ,  
t h ir t y  d a y s  o f  the d at e  o f  sa le , a nd  t he  iearnt 'd D i s t r i c t  
.h id g e  has, w e  t-hink, e x o r c i s e d  i? right, d i s c r e t i o n  d i r e c t 
i n g  tliat the uuctioJi  p u r c h a s e r  s l j ou ld  be m a d e  a p a r l y

(1.8yH) (5 All. 407.
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t'O t.lie pi’oceediiigH in the a.j)peal bci'ore liiiii luider Order 
XLL Hiile 20. Once notice Jias been, given of tlie 
application under Ride 89 to all persoiit ,̂ the Court Juts 
ruJJ aiitljority to set anide the sale. Those ('.onditions 
now exist and Ave, therefore, liavc to consider vidjether 
tile^sale si 1.0idd be set aside.

An appiicalion Was made by tJie jiuigineiit-credit.or 
in tlie suit of Vithal Vanian against Ganesli Bahnaik 
for atta,c]]ine.nt and sale of certain specified imraoA'ahle 
propei'tiV. 'rii(‘ oi'der for salt' was (hited the -ith of 
Hei)teinbei- J909, tlie atlachnient liaving been six months 
preYions. Snbseqne,ntJy the jndgnient-debtor applied 
that the proceedings slionld l)o sent to liie Collector for 
execntio]! of the (h^cree. TJiat can be*done under 
section (58 of the Civil Procedure Code which provides 
for the transftM- to the Collector of the executioji of 
decj'ees in cases in whicJi a Coui’t has Ordennl any 
imnioval)le property to be sold or the execndion of any 
particidar kind of de('rees oJ‘ tlie execntion of decrees 
ordering th(‘ sale  of any ])articular kind of interest in 
imriioval)le p?‘operty. The proceedings in this case 
j’elated to tlie first claws of cases specified In section (58 
its a particular jnunovat)le,pi‘oi)ert'y had been ordered 
to b(' sold. Tlie Collector proceeded with the sale but 
befori' th(* auction took jjlact̂ - he received fj'om. the 
Court intitnation of applications made by otlier decree- 
liolders agjynst the same judgnuviit-debtoi' foi* rateable 
distribution iindei- section 73. The decrees Vvwe not> 
sent to liim for execution but the darkhasts or appli
cations for rateable dislvj-ibiition were sent to him 
for informal ion. On. receipt of those darkhastti bo 
inserted refei-aiices thereto in his proclamation of 
sale and tlie’  property wtis siVbsequeutly sold. 
1\hen within thirty days tlie judgment-debtor ajjplied 
t.o Iiave tlie • sale set aside iindej’ Rule 89 on 
depositing in Conrt for paynient to t he pni;clu\ser a sum

(iANKSil
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V,

Vl'l'HAI.
N'awan.
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1912. equal to liYO per cent, ol the piirc hiF.c iiionoy and for 
])aynuMit to tlio (locree-lsoldor Titlial Vniuan, (lie 
anioiiiit six'citicHl in I lie pi'oclanial ion oT .sale as tliat for 
tlie i'ccovery oi’ wiiicli tlic sak̂  was ordered, namely 
ItS. 240-11-11. Altliouf^li tlic resnlt oi' tliis (le])OHit will 
bo to .satisfy tlie jiidgnieni-debi; oi! the creditor, be coines 
forward and ol)jects to the ai>j)l.ication on the ground 
tliat tlie deposit is insnilicrient, l)eca,use, lie says, it is 
iiecessai'y that an amount sliould be deposited snlliciont 
to satisfy not only liis decree, l)ut also tlie claims of 
those decree-holders whose tipplications for j*ateablo 
distribution have been broug-ht to tlie notice of t!io 
Collector before tlie f-ale.

It lias l)oefi. lield in. C;ilcnt ta in I l n r l  S io i / la r l  D a sy a

jShasJii Bald. and in. UosJtioh Lad  v. Jicun
hall MuUiclS-  ̂ tliat ‘ lire d(.KTec-]iohler ’ in section .HlOA, 
clause (7j), means, tliat person alony for satisfaction of 
whose decree the sale has been ordei-c'd, and docs not 
include other perBons who would have a, rî ’̂lit to chum 
rateable distribution, out of t!io saL) pro:^eeds undor 
section 205 or the present section 73.

The legislature in enacting’ the Jiew Code luis adhered 
to the words of sectfon 310A which had been int(M'pre- 
ted in this manner l)y the Calcutta Coui’t. And not 
only is there that ijidication of th(’- legislaiive approval 
of the view of tlie Calcutta C.V)U.j't, but in Kuh  ̂ !)() of tihc 
same Oi’der we find t̂liat the le^ishiture has l.hoû >'ht it 
necessary when it intended to refer to persons on I i tied 
to share in rateable distribution of assets, lo do so 
speciiically and not to include tliem in the tei'in 
‘ decree-liolder ’ according to tlie decisiouH in Bpjoy  
Shujh Diidhvrki v. Ilulnini ChanuŜ  ̂ and Ajudhia 
Prasad v. Kand Lai  ̂ This is "a stron̂ ,  ̂ indica
tion that the term decree-liohler in Hule 81) oudit not}

U* (1890) 1 Cal. W. X. 105.
(1903) 30 Oal. 2GJ.

ia» (U)Ot>) 2'.) C al. f)4S. 

(4) ( I 8 'j : i )  l o  A ll. ;U 8 .
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to be construed in the extended sense in wbicli the 
jndgment-creditor in this case for some reason, which is 
obscure, has argued it should be construed. It is inoue- 
over to be observed that Rule 89, clause (b) provides 
for a deposit for payment to the decree-holder of the 
amount specified in the proclamation of sale as that for 
th^ recovery of which the sale was ordered. The only 
amount which answers to tlijit description is the amount 
of the decree of Vithal Vaman for Rs. 240-11-11. The 
persons who claim, rateable distribution are not before 
the Court, but the objection which they might have 
put forward lias been a,rg’ued on behalf of the jndgment- 
creditor.

AVe set aside the order of the Acting District Judge 
and pass an order setting aside the sale as provided by 
Order XXI, Rule 89. *

The judgment-creditor must pay the costs through
out. But the ordei.’ as to (*,osts againsti the second 
respondent only applies to the costs of the appellate 
Court-. Costs against tJie first respondent costs through
out.

Order set aside.
.  Qr. B . R .

1912,

OEIGINAL CIVIL.

Jlefore Sir Baail Scott, K t„ Chief Judies, and Mr, Juetke Ghcinchmrkar,

M A H O M E D  M E H D I ¥ A Y A  T IIA IU A  TOPA-N, A p p e l l a n t  a n d  P l a i n t i f f , 

r . S A K IN A B A I, lllCSPONDENT AND DEFENDANT.''^

llmhand aiul wife— Itcditutioa o f eaitjufjal rights demanded and refused—  

Inaction fo r  more than two years— Suit fo r  restitutiou harred under Lhmtaiion 
Act ( X V o f  1877), Artide 35—■Limitation Act (J X o f  1 9 0 S ) — General Clauses 
Act ( X  ( f  1S97), Hdion 0,

O n 11 th  J u ly  th e  p la in ti t l .a e ii l . Iuk w ife  (w h o  had  le f t  h im )  a  n o iicc  

(len iaiu iiiig  fe s titn tiu n  o f  (lonjiigal rig-hts. T h e  do in am l w as  re fu s e d  on lO tli

GANUSH
Bab Nauc

V,

Y i t i j a l

Vaman.

l'J12. 
Kt’p t i m b e r  2.

Appeal Nu. No. 48t? o f  1911.
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