
tliat it ought not to eoiwict liowever many of the co- 
accused have confessed. I agree with my brother Shah 
that the conviction and sentence should be set aside 
and the appellants acquitted.

Rs. 240 taken from accused 4 to be retarned to him.

Appeal allowed. 
E . R.

VOL. XXXVLIL] BOMBAY SERIES. 177

191B.
E m I'EIIOR

v.
Ga n g a pi’a

K a r d e p p a .

APPELLATE CIVIL.

Before Mr. Justice Heaton and Mr. Justice Shah.
DINKAlv llA K l IvULKARXI (oiticaxAL D e fe n d a n t) , A p p b i.la n t, v. 1 9 1 3 .

C E H A G - A N L A L  N A R S I D A S  and a n o th e r ( o r ig in a l P l a i n t i f f s ) ,  Sejdember 1%.
R e s p o n d e n t s .*  -----------------

Liinitation Act (IX of 1908), Articles 116 and 66, section 19—Registered
bond—Suit to recover iiiomij dus on the bond—Period of liinitatiou—

AchnoioledynieHt contained in proniissoru notea.
O il  t h e  1 7 t l i  J u n e  1 8 9 7 ,  t l i e  d o f e u d a - u t  p a s s e d  a  r e g i s t e r e d  m o r t g a g e  b o n d  

i n  f a v o u r  o f  t h e  p l a i n t i f f .  I t  w a s  a t t e s t e d  b y  o n e  w i t n e s s  a u d  m a d e  t b e  

m o r t g a g e  a m o u n t  r e p a y a b l e  i u  t h r e e  i u s t a h u e i i t s ,  t h e  l a s t  o n e  b e c o m i n g  d u e  o n  

t h e  2 4 t l i  J u n e  1 9 0 0 .  O n  t h e  2 4 t l i  A u g u s t  1 9 0 3 ,  t h e  d e f e n d a n t  p a s s e d  a  ' 

p r o m i s s o r y  n o t e  i u  f a v o u r  o f  t h e  p l a iu t i l l ' - ! ,  w h e r e i u  l ie  s t a t e d  : “  A n  a c c o u n t  i s  

t a k e n  t o - d a y  a u d  t b s  a n u u u t  d u a  u u d a r  t h e  m o r t g a g e  d e e d  i s  s e t  a p a r t . ”

A g a i n ,  o n  t h e  1 1 t h  A u g u s t  1 9 0 3 ,  h e  [ t a s s a d  a i i u t b e r  p r o m i s s o r y  n o t e  w l i i c l i  

r e c i t e d  : “  B e s i d e s  t h i s  t h e  m o r t g a g e  d e b t  i s  d i s t i n c t . ”  T h e  p l a i n t i f f  s u e d  o u  

t h e  6 t l i  A u g u s t  1 9 1 0  t o  r e c o v e r  t l i e  m a u o y  d u e  u n d e r  t h e  b o n d  :

Held, t h a t  t l i e  w o r d s  u s e d  i u  t h e  t w o  p r o m i s . y o r y  n o t e s  a m o u n t e d  t o  a c k n o w -  

l e d g u i e n t s  ■ \vitli in  t h e  m e a n i n g  o f  s o c t i o i i  1 9  o f  t h e  L i m i t a t i o n  A c t .

Held, f u r t h e r ,  t h a t  t h e  s u i t  w a s  g o v e r n e d  b y  A r t i c l e  1 1 6  a n d  n o t  b y  A r t i c l e  6 6  

o f  t h e  L i m i t a t i o n  A c t ,  f o r  t h o u g h  t h e  s u i t  w a s  i n  f o r m  a  s u i t  f o r  m o n e y  d u e  

o n  a  b o n d ,  i t  w a s  i u  s u b s t a n c e  u  s u i t  f o r  c o i n p a u s a t i o n  f o r  I n ' e a c l i  o f  a  c o n t r a c t .

Ramdin v .  Kalha Pcrshadî ) a u d  BulaMi Ganu, Shet Tuharan\hat̂ \̂ ’ ;

c o m m e n t e d  o n .  i

*  F i r s t  A p p e a l  N o .  2 0 6  o f  1 9 1 2 .  . .  ■

0 )  ( 1 8 8 4 )  L .  R .  1 2  L  A .  1 2 .  (2 ) ( i g g g )  U B o m .  3 7 7 . .  * _ /



1013. A p p e a l fmill tlic (iecislon of N . B. MujunKlai*, Addl-
X̂ixivajT  tional First Class Subordinate .iiidge at DliiiUa.

Suit to recover money.
The defendant execnted a, registered mortgage bond in

JN AHSIDAS.
favour of the plaintiff on the ITtli June 1897.* It con­
tained a j)ersonal covenant. It was attested l)y one 
witness. The stun advanced wa,s repa,ya,l)le iu. three 
instalments wliich beca,me due respectively on the 5th 
June LS98, the 2ith June 1899 and tlie 14th June 1900. 
The instalments we IV not. paid. ()nt]ie24th August 1903, 
the defendant passed a jn-oinissoiy note to the plaintiff', 
wherein he stated: “ An account is taken to-day and the 
amount due under tlu' mortgage deed is set apart.” On 
the 11th August 1900, tie passed another promissory 
note which j’ecited: “ Besides tJiis, the mortgage debt is 
distinct.”

On tlie (itli August 1910, the plaintiff tiled, tlic present 
suit to recover the nioney due under tlie registered 
l)ond.

The Subordinate Judge held tind; tlu> registered bond 
not liaving been att('stod by two witnesses could, operate 
only as a. simple liond, that the two promissory notes 
Avereacknowledgments within tlie meaning of section 19 
of the Limitation Act, and that the suit was governed by 
Article 116 of tbe Limitation Act. He, therefore, decreed 
the plaintiJV;\s suit.

The defendant appealed to the High Court.

GadgU, with A. I\ Le/e, for the appellant:—Tlie case 
is governed not liy Article IK) liiit by Article (>() of the 
Jjiinitation Act. See Bamd'ui v. Kalka PersluulS^ and 
Bulakhi Gcum Shet v. Tukammtjhat '̂^\ Article IKJ 
applies only when the suit, for compensation for breach 
of contract in writing registered, tliat is, to suits contem-
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plated l)y section 7o oi; the Indian Contract Act. See ioi3.
P. R. Sj Co. V. Bhagivcmdas^^K Dikkah

The promissory notes are not acknowledgments witliin ’
the meaning of section 19 of the Limitation Act. ChmaganlalNarsidas.

W. B.*PradJicDi, for the respondents :—Article 116 
governs all suits brought on registered -writings. Tlie 
article applies to suits to recover money on registered 
bonds. See Ganesh Krishn v. Madhavmv Ravji^̂'̂ ;
Husain Ali Khan v. Hafir' AU Khan̂ '̂̂ \ Srinivasa v. 
Rengasami Aiyangar^ '̂  ̂\ Saivaha Khandaxxi v. Ahaji 
Jotirav^̂ ;̂ Gomaji v. SubljaranappaS^̂ ; Din Dojial Singh 
V. Gopai Sarun Narain SifujU^K

'Sh ah , J . : referred to Ka)neswar Pershad v. Raf- 
kumari Ruttun Koer̂ '̂̂ .'

Gadgil, in reply.
Shah , J. :—The present appeal arises out, of a suit 

brought by the plaintiffs to recover money l)y sale of the 
mortgaged property described in tbe plaint and in the 
alternative, in case a decree for sale of tlie property can­
not be passed, for a decree personally against the 
defendaut. The bond is dated the 17th of June 1897 
uuder which the defendaut agreed to pay the amount ol: 
the mortgage debt in three instalments, the first instal­
ment being payable on the 5th June 1898, the 2nd on 
the 24th June 1899, and the 8rd on the 14th June 1900.
The plaintiti: relied also upon two acknowledgments 

, contained in two promissory notes, dated tbe 24th August 
190o and Lith August 1906 re.spectively. The suit was 
iiled on the 6th August 1910. The bond l)eing attested 
only by one witness is inoperative as a mortgage bond.
The lower Court luis, however, passed a decree against

w (1909) 34 Boiii. 19-2. (5) (1887) 11 Bom. 475.
(2) (1881) 6  Bom. 75. «•>) () 891) 15 Mad 253.
(3) (1881) 3 All. 600. (iggi) jg Qal 506..
(4) (1908) 31 Mad. 452. <«) ( 1 3 9 2 ) L. R. 19 I. A. 234.
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the defendciiit personaliy, liokliiig tliat the piaintLirs’ 
claim is within time.

Ill appeal it has been contemlecL on behalf of the 
appellant before iis that though tlie lioiul. sued on is 
registered, the claim is beyond time imismiich-as Article 
()() and not Article IK) of the Limitation Act, Scliediile I, 
is applicable, and that the acknovvleclgments which 
have been held by the lower Court to lie good acknow- 
ledginents are really not acknowledgments witliin the 
meaning of seetiou 19 of the Limitation Act. it is also 
urgetl that the personal tlecree cannot be legally passed.

With regard to the first point, reliance has been placed 
upon two cases, vv‘.e'., Eai)uiin v. Ka/Ira PersJia(P'> and 
Bidakhi Ganii Shel v. Tu kararnbhat^^K On the 
strength of certain observations in tlu'se two cases, it 
has been urged that where the snit is in form a, suit on 
a bond, Article (JG should be applied, and not Article IK), 
even though the l)ond may be registered. Sev(u*al otlier 
cases have been cited at the bar having reference to tliis 
particular point, and on a consideration of all the cases 
and the oliservations in the abovĉ  two cases, I Iiave 
come to the concKision that the current of decisions, 
which, is against the appellant's contention, is in no way 
distnrbed liy the observations relied upon l)y him . It 
has been held by ail the Higli Conrts in India lliat 
though the suit may be in form a suit for money due on 
abend, still it is in sidistance a suit for compensation 
for breach of a contract witliin the meaning of Article 11(5 
of the Limitation Act, and the period of six years 
provided in tliat article would apply if the bond is 
registeretl. I need refer only to tlie cases of Ganesh 
Krishn v. Madhavrav llavJP\ ADirllrav Vinayak v. 
Vasudev̂ '̂̂ , Husain Ali Khan v. Haji?: Ali Khan^^\

W (1884) L. E. 12 I. A. 12. (=’) (1881) 6  Bom. 75.
(2; ( 1 8 8 ' j )  1 4  B o m .  3 7 7 .  ( 1 8 8 2 )  P .  ,J. p .  2 9 1 .

( 1 8 8 0  3  A l l .  GOO.
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Nauhat Singh x. Inclcw SmgU^\ UmesJi Chunder v. 
Adarmoni Dasî \̂ Dm Doyal Singh y. Gopal Sarion 
Narain SingÛ '̂  and Srinivasa Raghava Dikshadar v. 
Bengasami Aiyangar^‘̂ \ It will tliiis appear that the 
Courts have consistently taken the same view both 
before and after the ruling in Bamdin v. Kalka 
Pershad^^\ This view derives further support from the 
observations of the Judicial Committee in the case of 
Kamestvar Pershad v. Bajkiimari B/iiftim Koer̂ '̂̂ , 
where, in a suit l)ased upon a registered instrument, it 
was observed'’ that the period of six years, and not a 
period of twelve years, would apply to tlie case. With 
regard to the observations in the case of Bamdin v. 
Kalka Pershad^^\ I may say that, having regard to the 
facts of that case, the only point wdiicli arose for decision 
was whether for the purposes of personal liability the 
period of twelve years under Article 1.S2 of the Limita­
tion Act applied to the case. There was no point in 
that case as to whether the period of limitation appli­
cable would be three years or six years. Therefore, the 
observations in the case oi Bamdin v. Kalka Pershad̂ "̂̂  
abont the shorter period of three years being applicable 
were not necessary for deciding the appeal. As the 
observations in the case of Kamosivar Pershad v. Baj- 
kumari Btrlfun Koer̂ '̂̂  are in consonance with the 
curj'ent of decisions of the ludian Courts and in conflict 
with the dictu m in the case olBcimdin v. KalkaPershad^^\ 
I think that it would be proper to accept the view which 
has fou n d  favour with the Indian Courts. As regards 
the case of Bulakhi Gan/u Shetx. TiikaramMtat^'^,lmymg 
regard to the facts of the case, it is clear that it was not 
necessary to decide whether the period of limitation

1913.

D in k a r
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V.
C h h a g a n l a l

N a r s id a s .

«  (1890) 13 All. 200.
(2) (1887) 15 Cal. 221.
(3) (1891) 18 Cnl. 500.

W  (1908) 31 Mad. 452.
(») (1884) L. B. 12 I. A. 12.
(0) (1892) L. R. 19 I. A. 234.

(1889) 14 Bom . 377,



182 THE INDIAN LAW REPOHTB. [VOL. XXXVIIL

applicable was three years or six years. The observa- 
j>iNKAR tions of the learned Jndges are based upon the dictum 

in the case of Bumdln v. Kalka Perslicid̂ ^̂  and upon two 
CiiHAGANLAr. cases which on reference I find to have no bearing on

NARsiPAfs. question as to wlietlier to a suit on a registered bond
A rticle (>6 oi’ A rticle 116 would ap])ly. I think, therefore, 
that tlie lower Court has rightly applied Article 116 to 
the present case.

As regards the argument as to acknowledgments, I am 
of opiuion that the words used in the two promissory 
notes do auiount to ackuowledgments within the mean­
ing of section 19 of the Limitation Act. I am unal)le to 
see why a i:)ersonal decree cannot be passed. Tlie only 
consideration urged Ivy the learned counsel for the 
appellant is that as the bond provides that tlie executant 
is to pay the l)alance personally after the proceeds of the 
sale should be credited to accounts, and that as no sale 
can be effected under the bond there is no liability what­
ever. The words in the bond, howevei*, “ as stated 
above I shall repay the amount witli interest ” contain 
a distinct undertaking to pay, and the effect of tliese 
words is in no way limited by tlie subseciuent under­
taking to pay the Iialauce in case of deficiency.

I, therefore, aflirm the decree of tlie lower Court with 
costs.

H e ato n , J . :—I conciu*.

Decree con firmed. 
11. II.

(18S4) L. It. 12 I. A. 12.


