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THE INDIAN LAW EEPORTS.  [MOL. XXXVIII.
OEIGINAIj CIVIL.

Before Mr. Justice Darar.

JANKIRAI, widow (PLAINi'iFF) v. 81IRINIVAH (JANESII VAL-
SHANKAR and others (Dekendant™).®

Civil Procedure Code (Act V <f 19QS), Order IT, Rale 5— Misjoimler of
causes of action— Jlimlu family, jmition of siirviniitfi wem.hors ofjoiitl and
undiridedsuol heirs of deceased mem ber— Joinder of claim hy widow of deceased
mmther of jol)d and, nmlivided JJiiidu famihj for luaintcnance ayainst the
property in which ihe deceased number loas a co-parcener at the date if his
death with claims a'jainst the snrrivimj co-parceners for her slridlian

ornaments.

Meniliers of a joiiii iiikl imdivided Hindu fannly hold the family estato
jointly iUid are seized of it ‘‘per nnj el per tout.” On the dcalh (d'a co-
purcciier of a joiiii ifindn family his share and inhu-est in llio family J])i'o[ier(y
is antoniatically ah.sorhed and tlic siu'viviui;' co-pareeners Ik'couic the fnll
owners of the whole estate. Such co-|)aiveners arc not the heirs of tlu™ deceased
hut uihcrit hy survivorship aud hecome the owners of the interest (d' the
decoased in the family est.xte as (.'o-owncfs in their own rifi,iill and hy the I\a'a
ex-thietion of the interest of tho deceased co-parcener hy reason of his death.
The claim of the widow of such a deceased co'[)arcc,ner for maintenance! is cli'arly
not against “ the estate of the deceased ” husband but is against the pro[H'rty
of which he was a eo-jiarcener at the time of his death, Aceoi-dingly there is
uo misjoiuder of causes of action if tin* widow in em* suit sues the co-jiarceners
of her deceased husband to recover lu'r .Htridlian property im[iroperly or illegally
detained by them aud also to eidoree her right of maintenance! out of th(i estate

of the joint family (d! whicli diu‘ing his lifo-tiuic her huaband was a member.

The fticls oMliis Ciise are sel ZTorlli in siillicieMil dciail
in. the jndginent of the h”arnc'd Judge.

Prad/iaii, with. Kirllkar, for (ht jihdnlilT.

BJuuidarkar, witli him Mirm, foi- iic. di'fiMnhuits.

Davar, J.:— Tlie plaiutifl; Jankihai is iJie wi(hyw of
Vithal Valsankar, who died in 1007. Rv h'fi, iiini
snrviy.ing liis widow, tlie phiintillMierein, and his live
hrothers who are all deferuhints in this suit. The six
brothers were members of a Joint and undivided Hindu
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faniily aud. .it is admitted ttuit tliey were owners of joint

ancestral properties, consisting of lioiises and lands,

which are in Akallcote in tlie Bliolapnr District. These

properties are now in the possession of the defendants.

The plaintill has tiled this suit to recover from the
defendants her styldhan ornaments which, she says, she
left with her hiishand’'s brothers when she left their
house, and she claims maintenance and arrears of main-
tenance out of the joint ajicestral property now in the
possession of the defendants. These claims are resisted
on various grounds which for the present purposes it is
unnecessary to set out.

Tlie defendants contend that this suit as framed is bad
for misjoinder of causes of action.

The first issue raised by the learned counsel for the
tlefendants is —

“Whether the suit is not !)ad for misjoinder d: causes
of action.”

It was aj'gued in support of the conieiition that the
claim for ornaments is against the defendants personally
and could not be joined with tlie claim for maintenance
which, is against the defendants as the heirs of the
plaintiff's husl)and, and reliance was placed on tlie
provisions of Oj*dei’ 11, Rule 5, of the Civil Procedure
Code.

At the hearing, it was agreed that the issue as to mis-
joinder should be tried in the lirst instance.

Order 11, Rule 5, re-enacts Rule (6) of section 14 of the
old Civil Procedure Code. It says that no claim by or
against an executoi’, administrator or heir as such shall
be joined with claims b} or against him personally.
Although this question has repeatedly arisen, there is no
reported case except one where it was specifically raised
and decided. In Goklbal v. Lakhmidas KJdmjWw,

W (1890) 14 Boiu. 490.
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wliereiii t HiiKlii widow Biiod- iier iailicr-iii-Lciw loi.
maintenance, this question was raised l)ol'ore the late
Mr. Justice Scott and lie hehl tha,t the suit was bad by
reason of misjoinder of causes of actvion and tlie plaintiff;
was put upon her election to pi'oceed upon one or tlie
other of the two claims made hy her in tlie suit
Though the case itself is of some importauce on tlie
other questions arising in the suit, the report: is exceed-
ingly meagre oji this particnlai* point. As | am not
prepared to follow the conclusion ai't'ived a, hy tlie
learned Judge in that case, | think' it is dosii‘al)le to set
out here all that the I'eport says ou the subject.
It says (p. 492)

“ On behalf; of the ilefeiidaiit au issue Avas raiKod as to whctlu'r fhe plfiintiiT
had not improperly jdhied her claim for mainfcnaiuxi aud lirr claim for
ornauietits and clothes in this Kuit and was not bouiid fo eltnit which elaini
she would prosecute. The learned Judge licld that under section,44 td' the Civil
Procedure Code (Act X1V of 1882) there was a urisjoiuderof causes of nrliou, the
cMm for maintenance being against the OKtat(Mif tho deceased, aud the claim

for ornaments and clothes being against the defen,daut iK'rsonally.”

Unfortu:nately It does not a>j)tar Il/oni the' report
what arguiiie:nt;s were addressed to the Oonrt, nor is
tliere any judgment setting out tlie reasons for i.he
decision lieyond what- is stated i)y the Reporter in the
extract | luive quoted above. It seems to me tliat tic.
conclusion of the Court in the case in questiion is biised
on the fallacies involved in the assumption tluit there
was, at the time the widow made the chiim, any estat(i
which can be rightly called tlie estate of her tieceased
husband, and also in the assumption timt the surviving
co-parceners of a joint and undivided Hindu faniily can
he properly called the heirs of a deceased co-parcener,
Members of a joint and undivided Hindu ;i:amily liohl
family estate jointly anti are seized of it Yer riiy el
per tout:" The joint tenants luive eacli of tliem'the
entire possession as well of every parcel as of the wliole,
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On the death of a co-parcener of a joint Hindu family
his sliare and interewt in tlie family property irt
automatically absorl)ed ami. the siirviving co-'parceiiers
])ecome the full owners of the whole estate. Such co-
parceners are not the heirs of the deceased. They
inherit by survivorship. They become the owners of
the interest of the deceased in the familv-estate not as
heirs of.the deceased but as co-owners in their own
right and merely by the legal extinction of the interest
of tlie deceased co-parcener by reason of his death. The
widow’s claim for maintenance is clearly not against
“ the estate of the deceased ” husband but is against the
property in which he was a co-parcener at the time of
Jiis death. When a husband who is a member of a
joint Hindu faniily possessing only joint ancestral

property dies, he leaves no estate and tlie co-parceners
do not inherit any estate as his heirs.

In this case the defendants are not in any sense the
heirs of the plaintiff'shusband. Tiie plaintiff’'s husband
has left no estate. The plaintiif's claim for maintenance
Is not against her husl)and’'s estate nor is it against the
defendants as the hei]*s of her husband as suck.

As | have observed above, the identical question lam
now discussing has frequently arisen in our Court and
Gokihai's ™™ lias always been cited, and discussed
but the results have been in most of these cases unsatis-
factory and inconclusive. Some Judges have followed
the ruling of Scott, J., but in many instances the Judges
have refused to follow it either dissenting from it or
distinguishing the case before them from this particular
case. After much, anxious consideration, I have come
to the conclusion that there is nomisjoiner of causes of
action if a Hindu whlow sues in one suit the co-
parceners of her deceased husband to recover her

(1890) 14 Bom. 490.
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sfn'dJicnl in'OGi>ei'ty improperly or illegally delaiiied by
tliem and also to enforce lier riglit ot maintenance out
of tbe estate of tbe joint family ol; wldcli during bis
life-time lier husband was a mem her.

It has not been argued before me tliat the snit is bad
for misjoinder of causes of action on any ground other
than the prohibition enacted in Order I, Rule 5. Order
I, Rule o, provides for joinder of parties and Order IlI,
Rule 8, provides for joinder of causes of action and liotli

these questions liave bee;n liilly considered and dis-
cussed by me In my previous jndgnienis in Monjl
Monji V. Kiwerji and in Uniabal V. Bhau
Bahucuit™™"K

I find the lirst issue in the negative and hold that the
suit as framed is not bad by reason of misjoinder of
causes of action.

The suit will be put down on board for fiirthel' liear-
Ing subject to a part lieard suit. 1 will deal witli the
guestion of costs of tlie trial of tliis issue wdien | deal
with tlie costs of the suit.

Attorneys for tlie plaintiif: Ifesv'.s. Nartu, llortiiiis/i
& Co.
Attorneys for the del'emhuits ; Stthiils and
GonyaonJcar.
H. s. C
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