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APIMMLLATE OIVII..

Befi>ve J/r. Jdnni'Ho. lialclioJor mal Mr. J}ifloe Kao,

%
THE (iOVKHNMENT PLEADKU, HKMI'COUirr, lIOMBAY, Applici-vnt,
ANNAJI NAIAYAN DKSIITANDK and anothkii, Oi'i-oNicN'rs."~

lhnilniy Itoijnlalhm IT of m ‘'tkm - PlJeadcr- MinhclxtrioHr— Not

Uiiiih’d to i)r()f(‘HKh))i(d hmc.fuidnct— irxjli Court— DiacipHiKtrii jnrindidio)!.

Tlio tunii “ iiiiHbeliiiviour  ill ) of the Bombiiy J(j. iilalion Il of

1827 is not rcstrick'd to iniHbc.luivionr in the strict coa rse oT apleadcr’H profcH-
Kional dutioH, I>ut inclii(k‘'Hgeneral misheliaviour.

There is no reason to suppoHe iliat the TiegiKlatiire iuteii(I((l in Ihis mailer lo

enact a laxcr rule of practice in Tndia than the rule which prevails in Englaml.

This was an application hy tlie (T()vci:ninei)ti Ploador,
Boiiiloav, iiiuler soction. 5> of tlio B()iiil):tv Rc'fi’ulai ioii H
ol 1(S27, agaiiiRt tlio (wo oppoiioiilw, who were pleaders.

The facts appear stated in tli6 jiidj*nuMit.

The Govcrninetit Pleader in person.

/). A. Khare and C. A.llde, l'or oppoiu'nl No. 1.

Campbell, witli G. S. Muhjdrlcdr, for oppoiu'iii No. 2.

BATCNnELOR,J. T his isa petition hy the (Jovi'i-nnieiit
Pleatlcr who iuA™oivces tlie diseipliiiai’v jnl’isdiction of
this Court agaliist two phitiders, named i)eshi)aji(k; and,
Kannuidi. The former was (Enrolled as a Disti'iet I”™h'ader
in 189.5, and tlie latter was enroll("(I in ItSH)(). "N(. chai”™es
a™Vainst tliese pc'rsons are S('t on(. in detail In (,he
Govern llle.nt Pleader's jM'diJon and. need not at pres('n.t
be recapitiihited. I\ wili t)o c'nou™h foi* th(* moment
to say that Illu™y involve al,(.”~('d acts of fraud and
gross iniscondiict. These proceedings are lak('ii tinder
clause 56 of Regulation Ilof LS27, vvliich provid('s that
a pleader accused of a criminal oil'ouco, oj* guilty of

“ Civil Ai)Dli(‘ation No. of U,

t The niiitorial ])(irtion of the Hoclion runs thus ;—

A pleader accused of a criuiinal oll'euce, or guilty "™of nilHhehavionr, or

neglect of duly, shall he liable to he suBpeiidcd or disnilHwd.
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misbeliavioiir or neglect of duty, sluill be lialjle to be
susx)eiided or dismissed ; and the first argument whbicli
]ia« been addressed to n™ turns nix)ii the construction ol
tlie words ol: this clause, i)articularly tlie word ‘ mis-
hcliayioiir ’ wliich. is the governing word in this case.
For the purposes of considering tliis argument we lunst
of course assume that tlie acts of Lfaud and miscomliict,
alleged against tlie opponents, were committed hy tliem.
It lias leen contended by Mr. Kbare for tlie iirst
opponent Deslipande, and also by Mr. Camx)beil for the
second opponent Kanmadi, that tlie ~Y(Ord ‘ misbeiui-
viour’ in ciaiiso 5) must l)e .iJairowl.y coustnied so as to
1)0 restricted to misl)ehavioni; in the strict course of a
pleader’s prbfessioiial duties. We aj*e 'howtver, unahk’
to accept this constructlon. It apx>ears io ns that tlie
words of the clause itself do not favour the argunieut;
and the occuri'cnce of tlie word ‘misbt'haviour’ in
juxtaposition with the case of a pleader mer™ly accused
of a criminal olfence rather suggests tliat tlie misbeha-
vioiu* need not necessarily be restricted to professional
misbehaviour. It is clear, moreover, that the larger
construction is that Avhicli has the authority of tliis
Cou rt, for upon tliat constj.’ii.ction tinfti tlie case of Govern.-
‘nient Pleader v. Jcufannath™ whas (h'cided. Lastly,
thej/e appears to us to l)e no reason to suppose tliat
tlie Legislature inteudetl in tliis matter to emict a hixer
rule of practice in India than the rule wliicL prevails
in England. Tlie rule prevailing ifi England, howevei*,
Is clearly against the opponents’ contention. Tliat
contention was considered in In re Blakey™ and was
disallowed l)y Cockbuni 0. J., who said that in deciding
that case he would “proceed on the general ground
that, where an attorney is shown to have been guilty of
gross fraud, although tlie fraud is neither sucli as renders
liini liable to an. indictment, noi* was committed by him

W (1908) 33 Bom. 252. @ (1860) 5E, & E. 34 at p. 38.
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wliile tlje j'elation of attorney and clioiit was sii l)sLsting
*hetween lilin and tlie person deiTaiuU'd, o* in ].ils
t'liixracter as an attorne.y, tliiis Court will, not allow
.suitors to 1)6 exposo(lto groHS iTaud and (lisli.on.est3" at
the Lands ol' otic al' its otlicers.” Mi;. IJnstlce WiN'htman
concurring’ said that ihwas of the gi'eatest iiui])ortance
tJiat tiunsactions to which attorneys are parties sholild
D0 nherr'mim Jidei, and that tlie condnct of tliose wlio
are accredited as ollicers of the Court should be above
suspicion. So Mr. .lustice Crompton, in I'epiKliating tlie
narrower view of tlie Court’s jurisdiction, quoted from
Liisli’s Practice, where it is laid down that for any gross
miscondiict, wlietlier in the course oi; liis professional
practice or oljierwise, the Court will expunge the name
of the attorney from tlie roll. Mr. Justice Bhickbn rn
in explaining his reasons for ti?>> same view said : “ It
IS not necessaily, in. order to induce the Court to interfere
In a snnimary manner, tliat the misconduct cliarged
should either amount to an indictable oilx'.nce or arise
out of a transaction in which the reflation of attorin™y
and client sul.)sists 1)etween the attorney and the person
against whom he .lias been guilly of misconduct”. He
quoted with approval what was said >y Jiron AhU”rson
iIn Stephens v. LillS\\ nantely, “Iif persons art, to be
accredited by the Court, it is our duty lo watch ovc'.r and
control their conduct.” Tliis case was followi'd In I7e
lHUP\ where Cliief .Tustice Cockbrirn says : “lam per-
fectly prepared to abide by what 1 said in In I'e Blah'a.
Wlien an attorney docs that which involves dislionesty,
it is for tlie interest of tlie suitors tliat Ilie Court, sliouhl
interpose and prevent a man. guilty of such iniscionduc.t
from acting as attorney of tlu, Court.” Mr. .Tuslice
Blackburn also used language whlicli is apt to oui-
present xmrpose. Ho said : ““We are ™Mo see that IIK
officers of the Court are proper persons to ])c trusted by

w (1842) 10 M. & w. 28 at p. a4. 3 (18G8) L. Il 3 Q K 545.
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the Court with regard to the interests of suitors, and we
are to look to the character and position of the persons,
and judge of the acts committed by them, upon tljie
same princiiile as if w« were considering whether or
not a person is fit to become an attorney.” Reference
may also be made to In re Weare™\ wliere the Court
upheld the view that its jurisdiction was complete even
although the misconduct of the attorney was not profes-
sional misconduct. Lord Justice Lindley in discussing
the question says : “What is the function of the Court
In considering applications to strike solicitors off the
rolls ? It is impossible to express tliat function better
than in the language of Lord Mansfield in the case of
Re BrounsalP\ which was repeated and adopted with
little variation in the later case of Eex wv.

The question is whethey.” a man is a lit and proper person
to remain on the roll of solicitors and practise as such.
That is the question.” Lastly it may be observed that
the Sanad which was issued to these opponents recites
that they shall not be liable to removal from their
situation “ during their good beliaviour ”, the words
“good behaviour ’ being apparently of a general descrip-
tion. For thesj reasons we arc of opinion tliat it is
incorrect to hold that this ,Gourt’S jurisdiction in such
matters is limited to cases where a pleader’s alleged mis-
conduct is committed in tlie course of his professional
duties.

It remains to determine whether or not the Govern-
ment Pleader lias succeeded in establishing the charges
which he has made against these opponents. We are
clearly of opinion that he iias so succeeded ; and in our
judgment nothing more is required to establish that
proposition than to set out the facts as they are now
ascertained to be. Wc do not pause to discuss those

W [1893] 2*Q. B. 439. 2 (1773) 2 Cowp. 829,
3 (1805) GEast 126.
n 91—5
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facts at any length. For the inont part tliey are adniitted
facts ; and although a minor detail here and tliere has™
cliallenged, or an attenipt lias been made to put™an
innocent complexion upon one or (\vo ineidenlri, we
evidence, and al'tei' hearing :dl the

DBFH-PANSB arguments, that tlie true view of the facts of lliis case

Is the view which was ialcen by tlie District Judge, 'and
on appeal by this Court-.

The facts, then, to which we refer are in substance
these. The genealogy of the parties concerned is given
in the District Judge’s ;judgment and need not now be
repeated. Pandurang Shamji owned a liouse and certain
survey numbers in the village of Madl)]iavi. Tn 1902
Pandurang died, leaving liis widow .Rakhainal)ai and a
separated brother, Govind. His son Narsii. having
p.redeceased Pandurang, his daughter Dhondubai was
left in a position of exceptional helplessness, seeing
that her own husband was a half-witted man. In 190!-
Pandura.ng’s' widow died ; and in, Ilie same year the
predeceased son’s widow Venubai filed Suit No, 174 of
190 against .Hakliamabai and tlu' mortgagees of cei'tain
parts of Pandurang’s pro]>erty, fo* arrears of main-
tenance and for future nja,iirle.viance. Kakhamal)ai died
during the pendency of tliis sliit, and her thi*ee ihinghters
were brought on the recoi’d [is defendanls in lu'r stead.
In this suit Deshj)ande was (he pleach\i* for \enuhali,
while Kanmadi was tlie |)ieadcr for (he moi'lgagee,
Ghenappa. l)iiondub;,ii pleaded. (lia( Pan<lurat.)g's pro-
perty had been given to lier I3y Pandurang duriug liis
life and that it was not, liable for Vemibai\s niaintenajic('.
Bwarkahai on the other Jiand adniitti'd V(‘nul)ai's claim
and her liability to satisfy one-tJiird of i(. 'Pho (hd'end-
ant Ghemtppa urged that the [)i-operti('s vvhich lie hehl
bi mortgage were not lial)le as his (tlatui was pi*ior. In
the end a decree was passed subslautially J.u favour of
Venubai, but the lands mortgaged to (Ihena])pa were
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excluded from the properties liable to contribute on the
ground that the mortgages were efiected during Pandu-
™Mig¥S life-tinie. The Court disallowed Dhondubai’s
ckdni that the properties were given to her by Pandu-
raug. TJiis decree, whicli was made in October 1905,
threw upon Yenubai the ol')ligation to pay Conrt-i'ees.

x4.gainst this decree Dliondubai preferred an appeal to
the District Court, lier main contention in that appeal
being, as it had lieen in the trial Coui't, tliat she was the
donee ol; the projjerties from Pandnrang. This appeal
remained pending for a long jjeriod of time, and the
pleadej’ instj‘uctecl by Dhondubai to conduct it was a
gentleman named Mr. Natii. There is reason to suppose
that about tliis time (ifOYind and liis two gons Hanmant
and Shamji were casting covetous eyes upon this
property. It must afso be noted that the property
adjoined iancts belonging to the oi3ponentDeslipande,and
there are clear indications that from an early date the
existence ofthis property had excited Deslipande’s avarice.

On the iiilst December 1906 occurred the first series qf
overt transactions in this connection. They are instru-
ments executed by Dhondubai in favour of Deslipande.
Exhibit 90 is a sale-deed of the iiMivided moiety of the
survey nnmbers, while Exhibit 92 ws a self-lignidating
mortgage for a term of ten years, operating’ upon the
other niulivided moietv of these lands. There was also
lin oi-al agreement made by Deshpan.de that he would
conduct Dhondubai’s appeal and would see to the
education of her son. It is in our judgment cleai' upon
the e\ddejice eitlier that !io consideration or that a very
fragmentai'v consideration passed from Deshpande iu
connection with tliese instruments. It is equally clear
that tlie wholt* transaction was a hole-and-corner one,
rushed through with suspicious haste, and that the
woman Dhoifdubai had ho opportunity to obtain, and
did not obtain, any independent legal advice.
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These matters later came to the knowledge of Sliamji
Goviiid, who was iiaturally aiixio n« to defeat Deshpaiide;
and it appears tliat Dhondubai aiul hov rehiiivcB soon
began to realize the Iroc eilecfH oi these }*jxhit)its 92
and 93. In tlicse eircnnistances, on the 12th May 1908,
Deshpande passed an agreemelit in favoui* o Dliondii-
hai’s husband, iSliewho Kiilkarni, hy whieli Dc'slipandc,
waiving some o tlie privileges reserA™Nd to ]iini under
Exhibits 92 and 93, agi‘eed to aceejd: all liability for the
expenses involved in Dbringiug the hind niick'r cultiva-
tion. The Government Pleader urgi'S, and we think
with accuracy, that this eoncessioii was made by Desli-
pande in order to removes the doubts and Buspieions
wliich had forjned in the minds of Dhondubai and her
relatives, and to keei> them (juiet.

Meanwhile in Januarv 101, Dlioudubai’s sister
Dwarkabai had. died. Bhamji, anxious, as we have said,
to save the jjroperty from Deshpaiide, resortetl to the
second opponent Kanmadi and (‘onsulted him as to the
best means of effecling this pui'])ose. Kanmadi saw that
the unniarried daughter would take to the exclusion of
the married daughter, and therefoi’e advised Shamji
that if possible lie s*iiould obtain a conveyance from
Dwarkabai’s relatives on her husband’s side. Bhamyji
himself, however, did not take such a conveyance. But
on the 29tli November 1908 the oppon(‘ut Kannuidi him-
self takes a deed of tliis cluiracter from Dwarkabali’s
husband Bharmaji. The Government Pleader contends,
and again we think, witli. justice, that tliis was an
attempt by Kanmadi to supplant his client Shamji and
to take advantage of the disputes co.ncerning the title
of this property. In any event the manauivre after-
wards became known to Shamji, and*on the 1st of
.December 1908 we have another set of transactions. By
Exhibit 145 Kanmadi conveys an undiviiled one-third
of these lands to Shaniji’s brother Hamnant, and h©
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agreed to give another one-tliird to Dhondiibai. Tlie
object of these transactions was, inoiir opinion, to enlist
tlie assistance of Sliamji and Dliondubai, without whose
aid the title derived fr(bm Bharmaji would be uncertain
and precarious. With their aid, how”ever, Kanmadi
was placed in a position of much strength which he
proceeded to use to the best advantage. He, Dhondubai,
Dhondubai’s husband and Shauiji Govind then repaired
to- Belgaum, and there on the IStli December 1908,
Dhondiibai, who had beeli kept from any opportunity of
consulting her Pleader Mr. Natu, applied to the Court
to withdraw her appeal.;, That application 'was allowed,
and the iMarties being satisfied returned to their homes.

On the 23rd December Kamnadi conveyisd to Dhondu-
bai, not the one-third which he had promised, but only
one-sixth (see Exhibit 142). On the same day by
Exhibit 141 Hanmant, the brother of Shamji, conveyed
one-fourth of his one-third to Dhondub,ai’s husband.
Thus on the 23rd December 1908 Dhondubai’s liusband
became entitled to an undivided one-fourth of the
property. Tiiese devices came to tlie knowledge of
Deshpande who perceived that he had been outwitted
by Kanmadi. He therefore appraaches Bharmayji on his
own account, and on the 6th of January 1909 obtains
from Bharmaji, nominally for a sum of jRs. 1,000, a con-
veyance of this identical property. The conveyance is
Exhibit 160, and it is wwth wdiile to refer to it for a
moment for the purpose of seeiilg the value which the
parties themselves w'ere putting on the documents
previously obtained. In this instrument Bharmaji
recites that “there was really speaking an agreement
betw”een me and Kanmadi, pleader at Athni, whereby
he agreed to g€t it decided that all those lands belonged
to me alone and to get lhe possession thereof awarded
to me and m respect of his remuneration and costs for
his accomplishing the same | was to give him one-fourth
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of tlie said iaiuis, Bui lie Troin lut' a hollow sale-
deed wt'ilieii in his I'avoui'in i-c'spectol’ ih('said liiiids,
litivijig nilsrej)r(;'seided to nit' dud (liaii iity doiniin

so would give him l'aeilily in coftdriclin™' llu' woi'k and
security for the costs that ht' won Id liav(*' lo iiicui-.  liiil.
williiii a rlew days al'ter Illit' sak'-dec'd was passt'd, lie
l)egan to dispose of the said lands by njakin.i>* sales, et<,
tlieJ'eol; in favour of oth('i‘'s, i'(‘pr(‘sentin.n" (hat Iu'" was
tlie aetual ownei'. JieiUH' it leiii,i4clear ti‘al in' does iioL
iiiteud to coliii')lete tlje a”™'reenu'nt Ilhal was made
between us, i am c(uvinc(HI that iu dect'ivi'd me fidly.”

Thereafter Deslipaiule made att('ni])(s l.o possession
of ilie i)roperty by tiliiin> i)ossessory suits af*'aliist some
of the teuanis. Kanmadi, it appi‘ars, int(‘rveu(Hl, and
there was an aljortive attc'iiij)! to (dlcct a conrj)j*omise.
When that attempt failed, the*final step was taken in
these proceedin,”™'s, and Dc'shpaiidc and Kanmadi made
common cause against 1)h()iidid)ai and Bhamiji. [n
pursnauc(' of this conspiriicy hetweiMi tinvm Deshpande
conveys an undividiul half to Apte, aclit'iit of Kanmadi,
wliile Kanmadi conveys his undivided ludf to one
Kidkarni, a cfient of Deshpande. ‘'Fhcsi,' conveyances
were executt'd on the''"n)tli and iilJth March 1i}09. ‘'riiey
were presented for jvglstiation on the same day, tlie
IN"9th March, wlien both the (>i)ponent plea(J(M's were
present at the l'egistndion ollice. it must bt' noted, tliat
neitlier of tliese docunn'nts d(‘scril)es any somx-e of the
transferor’s title or fANIVes any wari-aiity of title. On the
i?nd Febj’uary il)10 J)(‘shpan(h® lih;s Suits Nos. 41 and 12,
and the evidence in Il)oth was recorded In Suit No, 41,
The parties wer(”™ suhstardiaily t.he sanm, tin' defendants
including the tenant coiieei'ned on the land, Shamji, liis
fatliei* (liioviiid, Dhondidtai, Kanmadi and Kulkarni in
wlioBe favour Kan,madi had conveyed tlie undivided
moiety. The suits were ultimatc'ly ti-ied Iy the learned
District.Jndge of. Beiganmw/lu) sLd)jecte(l all tiie evidence
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to very careful examination and wrote an. exban”tive
indgment sliowing tliat lie liad got to tlie bottom of tlie
wliole of tlie transactions wjii(;*]i. liad occurred Il)etwei?n
fclie various {parties. D'Liondnbai and Bhamji defended
tlieniselves on the groniid tliat i”xliibits 92 anti 93 Awere
obtained witliont consideration and under undue
influence and v™ere void. Tlie District Judge found that
tbe fraud and undue influence wilricli tbe defendant set
up Lad l)een. proved, and lie cojisetjiiently disniissed
Desbpande’s suits. leslipa.nde appealed, to tliis Court,
and the appeal was heard by aiir brother Chandavarkar
and one of us. It was nUiniatel™y dismissed, and this
Court’s jJudgments show that we accepted tlie District
Judge’s findings of fact. It isl iniportani. only to add
that in the suit before tlie i)istrict Judge, Deshpande
had to ])e virtually forcedUnto tbe witness box by the
District Judge himself. Kaujiiadi did not appear as a
witness at all.

ISTow as WH*are satisfied that tbe facts are im we liave
stated I3heni to be, it appears to us to follow inevitably
tliat as against tbe opponent Deshpande the following
propositions ai'e iriade g()od : first, tliat I>y fraud and
undue influence and witiiout tlu’ payniejit of any real
considemtion be took a conveyance to himself of
valual)le property from a Hindu lady wlio was in a
" position of peculiai.' belpl.essness, wlio was tiie advei’sary
of bis own. client Vejuibai in tlie suit, and whose appeal
was still pending ; secon.(lly, by so doing he in order to
promote bis own dishonest scbeines placed liis interests
in direct, conflict witli tbe interests of liis client
Yennbai ; and thirdly, wlien ids scheme was checked
b Kannjadi, who was on his own account e.i.ideavouring
to filch tills property from tlu' riglitful claijuants, he
madeconrmon (-luisc. with Kanniadi, a,n.d.the two together
sought to sup[?orl their position Ixy furtlier unreal tran-
sactions with some of the parties interested.
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upon tlie same facts it appears tliat as against
Kanmadi tlie following propositions are made good :
fQst, that after lie had been consulted as a pleader by
Shaniji, he, either of his own motion or in collusion
with Shainji, purported to purchase the property for
himself, aud to purchase under a title wiricli conflicted
with the title of Dhondubni, the mortgagor of ‘his
original client Ghenappa ; secondly, that in prosecution
of this same dishonest scheme he prevailed upon tills
ignorant woman Dliondnbai to witlidra,w IKuw pending
appeal without allowing her an opportunity to consult
the pleader wliom she had engaged to conduct that
appeal for her; thirdly, as an. aggravation, of the fore-
going, he omjtted to carry out (iYen th(> paltry" pj*omises
on the faith of wliicli he hiid iuduced Dlion(lu.l)ai thus
to sacrifice her own interests”, and foiii-tldy, lie sub-
sequently joined Deslipande in entering into a series of
sham transactions in order to conceal this fraud and
retain tlieir liold over the pi'opeiiy.

There is in oiii’ opinion only one redeeming feature in
this case, and that is the eKpression. o[ regret which the
opponent pleaders have instructed their legal advisers
to make to this Court in the evt'ut of their legal defences
proving unavailing. We were glad to liear this expres-
sion of regret which, we hope, is sincere, and we have
allowed it to influence us in tlie measui’e of ])unishment
which we feel our duty to inllict. We must however
bear in mind that it is tlie boiinden duty of tliis Court
to vindicate its own Sanads ; liy tluit wo mean, to take
measures to prevent the.al)use of tliat coirlidence which
such Sanads inspire, especially among tlie less advanced
classes in the molEusil. This Court which is responsible
for the issue of these Sanads is equftlly responsililc
for seeing that tlie position of dignity and influence
thus conferred is not diverted to dishonest uses. Such
dishonesty, if practised in the moffusil, is usually of an
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especially repreliensible cliaracter, seeing that parties
there are almost wholly dependent upon pleaders for
the protection of their interests. It may be that the
most powerful check against malpractices of this lan’d
would lie in a healthy public opinion in the profession
itself, and it may perhaps stimulate the formation or
tlie.development of such an opinion to reflect that the
honourable profession of pleaders has no worse enemies
than those among its own members who are capable of
stooping to dishonest or discreditable practices. Our
order is that Deshpande’s certificate be suspended for a
period of two years and that Eanmadi’s certificate be
suspended tor a period of one year.

Order accorclingk/i
R. R.

CEIMINAL REVISION.

Before Mr. IJmtioe Batchelor and Mr. Justice, Rao.
In re NANCHAND SHIVCHAND.*

Criminal Procechire Code. (Act V of 1898), section 195— Indian' Penal Code
(Aet XLV of 18G0), sectiom 193, 511—~oart-—District Judge heafhk)
election petition under section 32 of the Bonihay District Municipdlities Act
(Bom. Act Ill of 1001) in a Court—False evidence before the District
Judge— Sanction for proser.utioji.

A Diatrict Judge hearing an eleetioii petition under the provisions of
Hcction 22 of tlio Bombay District Municipalities Act (Boiul)ay Act 111 of
1901) ina “Court” within the meaning of section 195, clause (b) of the
Criminal Procedure Code, 1898. No protiecntion for atten)pting to fabricate
false evidence (sections 193;and 511 of liJi€ Indian Penal Code) before the
District Judge can be instituted without having obtained sanction as rdqiiired
by section 195 of the Crimiiial Procedure Code, 1898.

Rafjhoobuns Saho*/ v. Kokil SingkO), iolloived.

® Criminal Application for Revision No. 317 of 1912.
() (1890) 17 Cal, 872.
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