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plaintifls born after tlie iiastitiition of tlie siiit are joint 
with tlie plaintiff in tlie family property. I t does not 
follow from tliat, liowever, tliat tlie clefendaiits can 
insist npon those soiis»|jeing joined.

AVe are of opinion that the allegations introdriced in 
the plaint hy amendment are mere deyelopinents of 
th'e plaintiff’s position and they do not introduce any 
new cause of action winch can he defeated by applying 
the law of limitation. The amendments only deyelop 
the original canse of action.

We set aside the decree of ihe lower Court and re­
mand the case for trial to a conclusion. Costs costs 
in the cause.

Attorneys for the plaintifl': ArdesJiir,
H'or'ni'usji, Dlnslia 4' Co.

Attorneys for the defendants: Messrs. Wadia, Gandhi 
c5- Co.

Decree set aside.
H. s. c.
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Before Mr. Justice M adeoJ.

BlIAGWANDAS PARASIIKAM, a  f irm , P l a i n t i f f s ,  v. BURJORJI 
KUTTONJI BOMONJI, D efendan t.®

Jnterroratories— Adm isulU U y o f 'hiterrogatSries— Im dm issih ilih / o f cevtam 
questions as interrodatories thmrjli admissible in cross-examination—Interro­
gatories ohviously designed to assist in fsh ing  vp a case— Defence o f  wagering—  

Inadinissihility o f  interroyaturies by the party  raising defence o f wagering as 

to the general hiisiness transactions o f his opponent apart fro v i the particidar 
transactions in  suit.

The inero fact tlTat questions would be a(liinssil)lc in cross-exanuiintiou of a 
witness does not make tliein good as intorrogatories. Intcrnigatories iimsl not

1912. 
A p ril  1.

* Suit No. 272 of 1911.



1 9 1 2 . 1)0 exliil)itc(l uiiroasouiibly or vexationHly, nor bo pr(,)lix, op]in,'wIvo, iinncco.sHnry

5 THU INDIAN LAW HKPOJrrH, [VOIj. X X X V ll

B h vgW'VNUAS Of Hcaridalous. N or slioiild inicrniguloru'S lui allowcnl w liich  an? Koiighfc to  ho

P arahiiham adiniuistiTcd obviously  for  the. jxirpuso oi! l ishing out a case.

Buitroitii The Court will, in eases where Hr! (Icfc'iux'. (M‘ \va_t!,'eriiig is s e t  up, rei’uso to

KuT'roNJi. a llow  the  parly s e i l iu g  u}> this (k i ’ejico to iiituri'ogale, his. oppoueiil genera lly  as

to his buHiiioss transactioijH apart, i’ri)jn tlic  partiealar Irausaelious in suit, on tho

ground tlial. it is niauiri-slly unfair to com pel a iiuui to  discJosu his general  

dealings on tho chance that thereby h is opponent m ay  d iscover sonu'tliing that  

will support his case. .

The fact.s of tliis case are sot I'orth in tlio jiidginont of 
I'lic Goiii't.

Uobortson for  ( he plaiii t i ifs .

Jardiiie, witli. liiiii Dewar, for tlu' defotidujit.

MACLEOD, j . The ])laiiitiir,s lilcd iliis sa l t  a^'ain.sti tho 
(lofeiulaiit in  Ax):r:il. allt 'ging tha t  in  -liitie IDK)
defetrdaiit re(|ti(‘stccl iJioin to ac t ,a s  liis pa/rlra. adafiaH 
and  tba,t in  ( t̂)nse(iti(>n(,-o of siich. itisli’uctions tJic'y 
entered into conlr;u‘t,s i'oi* the s:de of hu‘.̂ ‘e (|uaiiiities of 
cotton and. itiisocHi which resiiitcd in heavy iossc's. 
Tlje>se tlu'y st'ek to recovc'i* froiii llu  ̂ dt'i'eiidaiit a;fltvf 
gT\4ng’ h im  cr(M,iit f(>r a, liU'^̂ 'e sum wliieh, i t  is a'lie^ '̂ed, 
lie deposited with,tliein as margin niontvy.

Tlie delVndant pload*4 th a t  lie en te red  in to  cotlon. and
l in seed  con t rac ts  w i t l i  the pi a ini id's :is p r in c ip a l s  and
t'Jiat t lie coinnion undcrstaiidinj^ ' in 'hvccn lh i ‘ p a r t i e s  

' was i h a t  tio (hyiiY('.ry was Id he ^4'ivi'n OI* laki'ii l)ut thali
) dill"erei.u‘('S a lone  sliotdd lie dra l l  in. i ! t ‘ diMiit'S t h a t

tlie p la in t  in’s actcd as his y;/'//;7/Y/

On the li)lli J a n n a r v  I.Dli (iie d(.‘l‘endan l  ohta in i 'd.......
leave to administer int('r!'oga.(ori(‘S to th(  ̂])lainiitrs. Tlu^ 
allidavit of tlie nianai>'i,ng cJtvrk of tin* d(d'cMi.<laid,’s 

i solicitors Biipporting the application sia.ies Ilia I in ord('r
V - to answer iLe (jiu'stions (lie jdainliil's \Vouhl iiavt' to'

refer to tlieir books and il‘ Ih()se (pii'stions wt-rc pu t  to 
tliem in  cross-examinatitm a good (teal ol* lh(> ( 'onrt 's  
time would, be wasted.
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The following five interrogatories were administered 
in pursuance of tlie leave so obtained:—

1̂. WLat were the daily cash balances from 1st September 1910 to ,1st 
Oct,ober I&IO of the plaintiffs’ fir!u as appearing in their daily cash book ?

2. Wliat were the daily bank balances during the same period ?

'd. (a) How many contracts did the plaintiffs’ firm enter into for the sale
and |)urchase of linseed in Samvat year 1964, Sanivat year 1965, and Samvat 
year 1966, and what quantity was agreed to be sold or purcliiised in each case 
its per the said contracts ?

3. (?j) AVhich of the said contracts were per.f!onued by you by actually 
weigliing out and giving! delivery] and which by actually taking delivery on 
weighmeni ?

4. lu all tliese years from 1964 to 1966 what was the amount of linseed for 
A])ril-May delivery and what for Bhadarwa delivery ?

5. How many contracts for April and May delivery ^were performed by
actual weiglnnent of ready linseed and how many contracts for Bhadarwa 
delivery were so performed ? •

The plaintiffs filed their answer on the 29th Pebrnai'y 
1912.

They objected to answering interrogatories 1 and 2 on 
tlie gi'oiind that they had no possible refei’ence to tlie 
defences raised in the suit.

They ol)jected to answering interrogatories i  and 5 
on the Lollowing grounds, that tlfey were administered 
solely vvitli the object of fishing out a case for the 
defendant and getting information of the plaintiffs’ 
general * dealings and transactions and their general 
business, that they were irrelevant to the issues to be 
tried and, in any event, coriM only be asked in 
cross-examination, that as t]i.e defendant admitted that 
his application was made expressly for the purpose of 
saving die time of the Court at the hearing, the plaintiffs 
now knew AÂhat questions the defendant wished to ask, 
and would be*ready wdth the answers from, their books 
if the Judge at the hearing allowed the questions. .

The defendant thereupon obtained a summons on tlie 
13th March calling upon the plaintiffs to shew cause 
why they should not forthwith'fully answer tlie interro-
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101-2. g'atories on the ^?ron.iul tluit tliey were relcvMiit aiul
BhIgm’ani ŝ material to liis dcfence, luid were neither ilshlng nor
P a k a s h u a m  n ia ( i l . e  to annoy tile  phiintill's. ^

V.  r

Bur.h)h.ii r|i[ Qjj t l iese  i)lea(liii^’s w i l l  l.)e w J ie th e r  th e]{u'rroN,ii. j, n
plaintitts acted. adafias U)v the (Iclenchint. A
pak'ka adatla luiy been lield hy tliis Court to he a person 
wJjo enters into a contract ol employment with liis 
constituent for reward. Tlie ailafia ol)tains
instructions from his client what contracts to enter into, 
hut generally speaking;)' tlie constituent is not concerned 
with the method in whicli his instructions are carried 
out. It would appear, liOAvever, that in the Bombay 
Presidency it isopen to the constituent to ])rove that the' 
contracts mado by tJie pakka  (uldtid wei'e Wiî x̂'fin̂ '̂

'■ contracts. So the issue of wager will ai'is(' whetlu'r tlu'
f

]) la in t in‘s cont.i’acted d i r ec t  w i th  th e  d e f e n d a n t  oi* ac ted  
as his^;«/. '7m adatias.

Accord ing to ' the  d ec is ions  ol‘ t his  Con i*t a. pa i ' ty  ;ri‘lyi ng 
on tlie defence of w a g e r in g  m ust  provt '  th :d ,  a t  tlu' l inu '  
th e  contract, w as  en te red  in to ,  it w'iis ilu* co m m o n  in lcn -  
t io n  of botJi p a r t ie s  nei thei '  to gi ve nor  to rect'i \ 'edi' l i very, 
l.)utmerely to pay  or to recci V(>d i ll'erences aceoi'd i ng  to I he 
m a rk e t  ra te  a t  t h e  d ue  date'. T h e  Coui-t, in d('ti ' i*niiiiing 
th e  (jnestion w h a t  w as  the  com mon in ten t io n  of the  parlic's 
a t  t lie t im e  of th e  contrac t ,  can  look to tlu' snri-o i inding  

11 c i rcum stances ,  as i t  l i a rd ly  ev('i' occurs  t.liat l lu ‘r(' is
" d i r e c t  ev idence  oi: a conynon. int(Mition to wag(‘r. h^ach
,, p a r ty  hopes  to w in ,  and it is on ly  w lu 'n  t he diu^ da le

h as  arrive(t and it. is ajvparent w h ich  p a r ty  has lost, t ha t  
th e  loser sets up  the  tiefencc' of wagc'i'ing. l i e  is a lw a y s  
ready  to  swear  lie w as  Avagering : he has to |)l•()vĉ  Ihat  
h i s  opponent  w as  l ik e w ise  Avageri ng.
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Now ‘surrounding circumstanc(‘s ’ is a vt‘ry loos(' 
expression and it is quite impossible to f )̂re,see what
questions will be allowed by tlie .Tudge at tJic Jiearing 
to be put to the ijlaintilfs in ci’oss-exainination. The



party seeking discovery by interrogatories i« entitled 1912.
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to put questions for tlie purpose of extracting from liis Bhaowandâ 
opponent information as to the facts material to ,tlie I'ahahhram

questions between tli(?m, wliicli lie lias to prove on any Bukjoi j i

issue raised between them, or forithe purpose of securing 
admissions as to such facts in order that expense and 
d^lay maj^ be saved, or to destroy his opponent’s case 
or to support his own case.

Tlie mere fact that the questions would be ladmissible 
in cross-examination of a witness does not make tliem 
good as interrogatories. Interrogatories must not be 
exhibited unreasonably or vexationsly, noi‘ be prolix, 
oppressive, unnecessary or scandalous. Nor sliould 
interrogatories be allowed whicli are sou^lit to be aclmi- 
nistered obviously forithe purpose of lishing out a case. .

It may be diflicult t(̂  decide where the line is to be 
draAvn between interrogatories wlilcli should be allowed 
to be administered, and those whicli. are prolix, vexatious 
or fishing, bu t in cases of doiil)t it is advisable to leave 
the questions to be put at the hearing. I have liiUierto, 
in cases where the defence of wagering lias been set up, 
refused to allow the party setting up this defence to 
interrogate his 0])p0nent generally as to his business 
transactions apart fj,*om fhe particular ti'aii.sactioiis in 
suit, on the ground that it is manifestly unfair to compel 
a man to disclose liis general dealings on tlie chance that 
thereby his opponent may discover sometliing which will 
support his case, and I am’ n«ot disposed to decide 
differently on this summons.

The plaintiffs are asked to disclose their daily cash 
balances and daily liank balances from the 1st September 
1910 till the 1st October 1910, to disclose tlie whole or 
their contracts for tlie sale ajid purciiase of linseeti 
during these speciiied years with the particulars of each 
contract, thefquantity agreed to be sold or piirciiased in 
each contract and how each contract was performed.
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Furtlier, they are asked wliat was ilie total ainoiint of. 
tlieir linseed contracts for April-May and Bliadarwa 
deliveries and how many contracts were performed l>y 
actual weig’hmcnt.

I presnme that the defendant hopes to discover tliat 
the pluinti/rs’ cash andhank l)ahinces in 8optemV)er to 
October 1910 were so small, and tliat. the contracts for 
linseed during the years 19G5 to 19()() wliich were per­
formed hy actual weighment, il' any, were so few, that 
the Judge at the hearing will llnd tliose are siiri'ounding 
circumstances 'which prove the inteniion of the plaintiii’s 
in the contracts in question was merely to i)ay or 
receive differences.

In the Gmeral Sloclr Exchanfjc v. tlio
Xilaintilfs sued on tlie l)alancp- of account on sioclc 
exchange transactions. The defendant pleaded that tlie 
plaiutiirs liad not bong]it and sold stocks as aiitlioi’ized 
by him and f^ouglit to obtain particulars of tlie dates of 
tlie purchases and sales and tlie Jiamcs of tlie persons to 
or from whom the shares luid been sold oi* bought and of 
the amounts paid by (lû  plaintiH's on. liis behalf and the 
mode of payment of such money.

The Judge in Chambers rdfnsod to order l.lie plain tilts 
to give further and better answers to interrogatorit^s 
administered to them. In appeal Manisty ,1. said that 
the appeal must be dismissed as tlie order asked foi* by 
the defendant was a mere attempt to g’et iiold of sonie 
technical defence to the action. Mathew J., concurring, 
said that the only ell’ect of allowing the a.])peal would 
be to delay the trial and to make an ordcvr oppresBivci to 
the plaintiils.

In Petre v. Sufhorl(Ui(l^^\ the phiintillVa slock-bi’ola'r, 
sued the defendant, his client, for the balance of an 
account.. The defendant, wlio liad hadrdealingH with.
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the plaintiH for fift.een years, claiinod to have the __
accounts re-opened for the whole of tliat period, and bha.uvan'kas
\^ith tliat view to be allowed to examine tlie ]daintiir,s I’ahasukam

1)00ks for that period.* It was lield by the Court of B m iuo im )

Appeal that the di.scovery would be useless, unnecessary
and oppressive. Tlie defendant was dealing’ for diifer-
ences and had taken moneys, but when he was sued for
losses he song’llt to set up a teelinical defence and to
obtain that discovery to assist him. Bowen L. J.
observed that the power of discovery was too ofieji
abused and its exercise was a jnatter of discretion. On
the otlier hand in the The Uiilrersal Stock Excliaruje
Company v. Crouylher^^\ the defendant who wasdlspnti ng
a claim by his stock-brokers on the balance of an accouiit
for dealing in shares, ŵ as allowed to interrogate tlie .
plaintiffs as to whether they liad, if they acted as
brokers, at any time in their j)ossession, or were the
owners of, and were entitled to, the various stocks whicli
they claimed to have bought;on behalf of the defendant.
In the account the same shares appeared to have been 
])OUght on one side and sold on the other, and for that 
reason the interrogatory was allowed.

In this case, liowevej*, the interrogatories relate not 
to tlie particular trausacfions on whicli the plaintiil's 
sue but to tlieir general dealings and the decision in 
Peire v. Sutlierland^^^ seems directly in point.

In my opinion, tlierefore, the summons should be 
tlismissed. Costs reserved to the'hearing.*

Attorneys for the plaintiffs : Messrs. Tyehji Co.
Attorneys for the defendant: Messrs. MuXla MtiUa.

H . s. C.

W (1892) 8 T. L. R. 060. (2) (1887) 8 T. L. R. 275.

Tiik defeiiiUuiL appealotl. *

On tlio 20th August 1912, the Appeal Court (Scott, 0. J., aiul Charulavarkar,
J.) coiilirniecl the order wilh coats. [Ed.'
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