
1913- That being so, it was, in onr opinion, incumbent upon
E m p e r o r  the accusecl uucler section 4 of tlie Act to take out
Haridas ^uotlier registration. Since lie clicl not do so, he is lialile

L a k h m i d a s . to the penalty prescribed, by section 13 as tlie punish
ment for an owner of a harbour-craft who is guilty of 
this omission. Tlie result is tluit under that section the 
accused, who must be convicted of the offence imputed 
to him, is subject to a fine of Rs. 10, and following the 
decision in y. Mhasnya we direct that
he pay this fine of Rs, 10.

E . R .

W (1883) 7 Bom. 280.
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CRIMINAL REFERENCE.

B efore M r. Justke Heaton and I f r .  Jnstke Shah. 

1913. EM PEEOIi V. N A N JI S A M A L .''

August 28.
Criminal Procedure Code (A c t  V  o f  180S ), sed!(in 2 1 S— Conm ittal o f  a case to 

the Court o f  Session— Ileasoits fo r  commUtal to he yiren  where the case cun he 

tried hy the Magistrate— Indian lie.gistration'.Act ( X V I  o f  IdO S), section S3, 

clause ( 2 ) — Irregularity— Illegality.

Where a Magistrate, who could hav(3 tried the eawe hiiuHclf under chuise (2)o1: 

section 83 of. the ladiau Eegistratiou A ct (,XV.I ol; 1908), eoiumittcd it to the 
Court o f Session without giving any reasoiiB for connuittal:—

H eld, that the reasons for couuniltal nmst uiclude not merely reasions for not 
discharging the accused, but reasons for  s(;ndiiig liim to tlie Court o f  BcKsion, as 

the trial could he had either hy the Magistrate himsc'lf or hy the Court o f 
Session ; and that the omission to give the reasons was an illeguiity.

T h is  was a reference made by E. Clements, Sessions 
Judge of Ahmedabad.

The accused was charged before the City Magistrate 
of Ahmedabad with an offence punisliable under section 
82A of the Indian Registration Act (XVI of 1908). Tlie 
Magistrate, however, instead of trying the case himself

r,

® Criminal Beference No. 61 of 1913.



as he was competent to do under section 83 (2) of tlie Act, nn-'i-
committed the case to the Conrt of SesBion witli out Emi'euor
i>'iviiii>' anv reasons. „ ̂ - Nan.] I

The >Sessions Judge referred the case to tlie Higli Samm.. 
Court for qnashing the coiiiinitment, on the groiuitl that 
the Magistrate had given no reasons foi coinniitting the 
case which was triable by liiinself.

The reference was heard.
■ G-, A" Thakorp, for tlie accused,
Ko appearance for the Crown,
H eaton, J . :— In this case the Magistrate, as appears 

quite plainly from clause (2) of section 83 of tlie Registi’iv 
tion Act, could luive tried the case himself bnt he' 
committed it to the Court of Session. He did not 
however give anv reason wliv he should commit it'-J V t
rather than try it liiniself. Tlie law requires that 
reasons f(n- commitment shall be j-ecorded (see section 
213 of the Criminal Procedure Code). In a case of this 
kind wliere the trial may either be liy the Magistrate 
himself or by the Court of Session, I think that reasons 
for comniitnient must include not merely reasons for not 
discharging the accused, lint reasons for sending hiuf 
before the Court of Session. There has, therefore, lieen 
a failure to comply witli the law. This no doulit wonhl 
amount to no more than an irreguhu'ity it the case were 
one whicli plainly ouglit to lie committed to tlie 
Sessions. But Avliere, as appears here, the case is not 
one which ought to have lieen comniitted, then to 
couimit without giving reasons is more than an iri'egu- 
larity. It is, it seems to me, an illegality.

For tliis reason I would quash tlie commitment and it 
follows the case will have to be disposed of ])y,the 
Magistrate wlio committed it,

C(>mmitmeni quashed.
E. R.
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APPKliLATK OIVlTi.

Before Sir Baxil Scoff, K f., C k irf Jn^^fio', nivl M r. JuMir.e IhttrJicIor.

U)l;i. T I I E  DIIULKA TOWN MUNIOIP.VLri'Y (oui<iiN-Ai. !)ki<'KXI>an’t), Ai-pki,i.ant, 
Sepfenihfir r. FATICL DERATIUIAI KALI DAS a n i > ANOTliKK-("iti‘ i>N'Ai. 1’ i-A!NT1kks),

Ue.s i‘Onhhn ts/ '

Irrifitifioii A rt (lioiii. A cf V II  (if IS 7 0 )— Dinfricf .]fii)ii('iiiiil ( litua. 

A d  H I  o f  1 0 0 1 ), xedioii. 50— l)raimi</(‘ luil— Dntinnije rliiDiiirl— Ncfiled o f  

proper roptiivH hij local hodivn— Floif! o f  iratvr (trroi^s fho road into pliti/ifijf,r 

field— Danmijr— Liah/lifii i f  hu'al hoil'e.A— Ni)ii-ft’a>iaiii'(‘~~Ni'(/l(:rt o f  jiii/h- 

v)ayn.

WIniM (lraiiia,ij;'(' wiilci' jjiissiii.i!,' along a ccrlain draina^'i' cul: ow ing to Hoiue 

(lefanll insleail o f  lldwing along tlu* assigncil cliainic! llowod aeross tin' road 
into the (ilaiiitilfs’ lii'ld and caiisi'd dainagi' lo Ilio iilalnlilTs and tin' <Iainagc 
w.i:-; found to li« diu'. not to tlii' autli(H'iz(‘d (lrainag(‘ work Imt to Ilio iioglrot of 

till', drainage t.'lianiiel wliii'h the Munii'ipality was Imniid to repair.

ITnld, that tln' Municijialily was liahh' to Ihe plainlilfs ii,i damages.

P er (Jiiria/u.— The exi'mption rroni liability o f  local bodic.w on tlu' ground o f 
nou-feasnncc is conliuod to nogh^ot o f highway,s and does not apply to drainage 
worlcK (..'arriod out by tho loeal luidies foi' Iheir eonvi'uirm.'e, which tln'V are 

hound to maintain in a proper nfaie o f repairs sn that they shall nnl be a 
iiinsaniaj to the neigldioiiring owiiei's.

Borough i f  fiathurnf v. Miirphcrno//'^'>, Miniii'ip-.ililn < f  I'h iou  v. (udderf’^̂ ), 

referred to.

S e c o n d  apj)eiil n,gain.sli t]u^ ilc'cision of .i>. ( I  KtMiiu.'dy, 

D i s t r ic t  .iIIdge ol' A lm iedahad, re v c rs i i ig  t l ic  d('cr(M‘ of 

P iirva tis l ia ,i ika .r  M,. I.^liati, S i ih o r i l in a tc  Jtid_i>(' o f D l io lk a .

The phiijitiH's sued to rct'over R,s. ;->Sr> from th'feiid- 
aiit Miinicipaliiy alleging iNler a/id that, (Ik; def(mdant 
MiULicipality constructed the wtistern drainage', channel 
as a sanitary measure for the iniprovenieiit of the 
health oi' the town of Dliolka, in the yĉ ar 1900, that t,he 
defend.ant Municipality tlid. not k(*e]) ( lie said chaiintd 
in iiroper order and lience there was no i)roper d ischarge

* Si'e,ond Appeal No. 4f)5 of 1<)]2.

(1879) 4 App. Cas. 256. (2) rj24
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of mill water, tliat tlieir crops were tliereby daiiiaged 
and tliey sn (lered loss every year, tliat tlie Municipality 
was served with a notice to keep the channel in ^̂ ood 
order l)ut tliey failed to do so and lience the cause of 
action whicli was alleged to have accrued on tlie i2(!th 
Ang'ust 1908. The plaintiffs fnrtlier prayed tliat the 
defendant Municipality lie enjoined to keep the channel 
ill good order so that its water niay not run into 
plaiiitilfs’ land.

Tlie defendant Municipality contended that the chaii- 
nel was a sanitary measure and it did not do any 
wrong to the plaintiffs’ fields, that the plaintiffs sliould 
liave moved the Government and not the Municipality 
in tlie matter, that the suit was tinie-barreil, tliat tlie 
defendant Municipality did malce repairs in 1907, though 
it was not tlie dutv of the Muiiicipalitv to do so, tliat 
tlie x>laintiffs ha,d no tields in tlie immediate vicinity of 
the channel, and that there was no neglect on the part 
of the Miinici])ality.

The Subordinate Judge found tliat liis Court Inul 
jurisdiction to entertain tlie suit, that no loss or damage 
was done to plaintiffs’ crops by anj' wrongful or negli
gent act or omission on the part of tlie defendant 
Municipality and that nothing was due to plaintiffs on 
account o[ damages. He, tlun'efore, dismissed the suit.

On appeal by tlie plaintilfs tho District Jndge found 
that tlie discliarge of niin vŝ ater on. t<.) the plantitfs’ land 
came about tlirough the neglectiof the defendant Munici
pality and it did cause damage to j)laiiitiirs and that 
thev were entitled to damages. Hi.s reasons were as1/ o
follows:—

It !h (|iiile clear that iii whonisijever the actual woil d f the Wiitcr cut may 
rosf, )X‘t the As'ator cut, l»y which I mean the right o f parsing water ovar a 
particular eliiiiiiiB! and the proparalioii o f;that chaniu*! I'or itw t^pccial purpiise, 

is vested ill the Mui)i'>ipality, (ioverninent coiistructei! the v/ork' and i)rovided 
part ol: the ftuids, hut the work is clearly a municipal work, and it is the 
husiness ol; tlu; Municipality to keep it iu good order— tliougli it lies OMtside*the

11)13.
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]\funicipal limits. Now the Miiiiicipnlity iiave a perJ'eet right
to d ra in  Dli(jlkii, and i f  th(‘ iiooiHiig <if the pl:iinlin'n’ hchls wus necossiiry to 
this end, it woiikl ii[.ipi*ar that the pluintitl's woiihl liuvi.' had no cause o f  
eoiuplahit, Imt it is admitted that th(V hrearh in the hiuih is due to the faihu-e 
o f Iho people res])tinsil)le to remove bushes and sill. 'Flu' eonstviueuee is that 

the channel is mnch silted at this turn and the banks are no iouger able to 
retain tiood water, which accordingly has llowed (iver the banks and breached 
them. It ai»iiears that the drainage water instead o f  tm-ning west ami llowing 

along the assigned ehanuel now lluws ou north across tlu' road and jilaintiflW’ 
field. The damage then done to the plaiutill's' lield is not diu‘ to the drainage 

but to the neglect o f  the channel, and it is perfectly clear that the i\Iunici[)ality 
ifi b o u n d  to repair the channel, (lovernuient had uothiiig to do with the cut 

except to build it for lhc> Municipality. It is uott'd that the rainfall (ui the 
particular occasion o f  which the plaintid's complain was not excessive or 

abnormal, but really trivial. I Ihid then that the. discharge o f rain water on to 
tlie plaintilfs’ land came al)out tliroiigh the iiegh'ct of the del'eiidaut Municipality 
and it did cause damage to plaintiil's.

Tlie District Judge, tliei'el'oi'e, reiiuuuled the cane to 
tlie lirst Court i'or a finding as to tlie amount of dauiage« 
caused to the plaliitiifs ; and that Clourt loiind tliat 
Rs. 182-12-0 were due to plaintilis tor damages,

Agaiust the said tiiidiug ])oth tlie parties appealed. 
The plaintiths in tluMr appeal urged that llie amount of 
Rs. 1H2-12-0 was too low and the (k'huKhuit Municipality 
ohjected that the ainount was too hi<di. 'i'he .judge 
reversed the tinding aud (h'cree of (hci h)wer CJourt and. 
directed the ])laintiils to recovcvr Rs. 110 fron.i tlie 
defendant Municipaiity wdlh costs in pi’ojHtrtioti.

Tlie defendant Municipality prel'erred a second appeal.
G. S. 11(10, for the appellant (deh'ndant .Municipalityj. 
N. K . Miilda, for the respondeiils (plaintiHs).
The folloAving cases were cited in argnnuMits
Municipal it j) of Picion v. Gelderi^^\ Coivley v. 

Newmarket Local BoanlS^\ Gibson, v. Maijor of 
Presfon^^\ Achrattal v. The Alunedahad Mnnicipatily^,

W [18'J3] x\. C. 524. 
(i) [18921 A. C. 345.

^̂‘■'(l^^TO) L. ,U. f) Q. ,B. 21H. 

(■^Hl'-t(J4)28 Bom. 1340.
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Boroufjh of BatJiurst v. Macplierson^^\ Sanifanj 
Commissioners of Gihralfar v. Orfila ’̂̂ K

S c o t t , C. J . :—Upou the fiiidmgs of fact of the lower 
appellate Court we are of opinion that the decision 
appealed from is right. The drainage water passing 
along a certain drainage cnt owing to some defanlt 
instead of flowing along the assigned channel flows 
across the road into the plaintiff’s fleld and causes 
damage to the plaintiif. The damage is found to be due, 
]iot to tlje authorised drainage work, ])ut to the neglect 
of tlie drainage channel, which the Municipality is 
bound to repair. The Covornment made the cut under 
their powei’s under the Irrigation Act, but it was built 
merely for the convenience of the Municipality, who 
took it over, and who are authorised under section 56 
of the District Municipal Act to expend money on Avorks 
outside the Municipal district. It is contended on 
behalf of the appellant that the Municipality are under 
no liability in respect of the damage caused to the 
plaintiff, because it is a matter arising from non-feasance 
and not from mis-feasance. But the exemption from 
liability of local liodies on the ground of non-feasance is 
confined to neglect of liigliAvays, and does not apply to 
drainage Avorks carried out by the local bodies for their 
convenience, which they are bound to maintain in a 
proper state of repairs so that they shall not he a 
nuisance to the neighbouring owners. This appears from 
the judgments of the Privy Council in Boro'iKjli of 
Bathurst v. Macpherson̂ '̂̂  and Miinicipality of Pictou 
Y. Gelderf̂ \̂ We, therefore, aflirm the decree of the 
loAver appellate Court and dismiss the appeal Avith costs.

Decree affirmed.
G . B .

0) (1870 ) 4 App. Cas. 25G. (2)(1890) It) A[)p. Cas. 400.

(3) [1893] A. C. 524 at p. 531.
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