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1913. The defendant is entitled to retain, the deposit of
Buivoiub? RS. 4,D00: see Howe v. Smith" and Bkhan Oluwd v.
DHINB-OY Kishan Das™\

V.
J aMSIIE) We reverse the decree of the lower Oonrt and dismiss

K iiopauam.

the suit witli costs tliroughoot.

Attorneys for the appellant: Messi's. Bicknell,
Merwanji, Bonier tj Go.

Attorneys for tlie ].*esponden.t: llfes.srs. Mulia and.

M'uMa.
~eree reversed.
n. S. C.
@ (1884) 27 ch. D. 89. (1897) 19 All. 489.

APPELLATJ”™ CIVIL.

Before Sir Basil Scott, Kt., ChiefIJmtim, and Hr. JiiHtiee Beuriuw.

1913 MAHABLESHVAR KRISHNAPPA and otiikuh (ohioinal Plaintiffs),
July 10. Appellants, v. RAMGIIANDIU MANGEISII KULKARNI and othhiiw

(0iiiQiINAL Defendants), Rehpondenth™

Liniitation Act (I X of 1908), Hcciion 7, schedule T, article 44— Joint I1Jiiid.n
family consistimj of minors and widom—-Mamger— Mukhtiuniama execiUed
hy manager— Management hy the nmkhtiiir during the life-time and after the
death of the manager—Sale by the rniikliiiar after the death of the

manager— Binding effect— Minor— Lindtation to net aside sale.

K, the manager of a joint Hindu family consisting of niiiiora and widows,
executed a jnuMtiarnama providing for the manag'ciuont of the family estate,
including settlement of money debts aud pecuniary claiuis both (hiring his liTe-
time and after his death until hia eldest minor sou attained majority. The
muhhtiar was ernpowored to manage the estate as ho thought fit including the
power of sale and settle claims as K himself could have done dming his life-
time. In connection with the registration of the muhhtiarnama, the Sid)-
Registrar examhied the widows in the family iuchiding the widow of K, the
manager, who had died in the meanwhile, and the deed Avas registei-ed

as the widows admitted the same. Subsequently the muhhtiar sold mulgeni

* Second Appeals Nos. IfjO and 161 of 1910.
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Meilsellol{l) riglits of the family in certuin laudrf for wvulualilo ODnfiideration.
K’s eldest son having attained majority on the 10th DectMubor be Avith
lils mhiur brother brought a suit on the 17th May 1899, to recover possession
of the property alleging that the sale of the inulijeni (leasehold) riglits was vttid
ah initio.

The lower Conrts having dismissed the isuit, ou sceond appeal by the

plaintiffs,

Held, that (1) the sale by the miilchtiar was binding on plaiutill's as having

been within the authority conferred by the muMliarmina.

(2) Tbe sale could not be treated as a nullity, inasmuch as a dying adult
Hindu might appoint a manager and trustee f(U- the minors theniselves without

interfering with the succession t(j the propeiiy.

Raj Lukliee Dahea v. Gohool Clmnder Chowdhry™ and Soohah Dooirjah
Lai Jha v. Rajah. Neelammd Sivgh"), referred to.

(3) The right of plaintitt 1, if any, to challenge the sale Avs barred at the
date of the suit under article 44, schedule 1 of the Limitation Act

(IX of 1908) by reason of bis failure to sue within three years of his attaining
majority.

(4) Plaintiff 2, a minor, was also barred luuler section 7 of the Limitation
Act (IX of 1908) inasmuch as plaintilf 1 after attaining majority conld have
bound tbe minor plaintiff if he had chosen to give a discharge and ac(Jiiittanee

of all claims to the defendants in reKjtect of mulyeni (leasehold) interests, as
manager.

Second appeal against tlie decision of T. Walker,
District Judge of Kanara, conlirniing the decrees, one
passed by E. F. Rego and the other passed by K. R.
Natu, Subordinate Judges of Kuinpta in two suits.

Coniiianion suits, one to recover possession of property
and the otlier to recover money due under a mortgage.

On the 3rd August 1886 one Krishnai)pa, manager of
an undivided Hindu family consisting of minors and
widows, executed a miikliticmiama in favour of Manj-
appa appointing him guardian of his two minor sons,
Mahableslivar and Ramkrishna, plaintiffs I and 2, two
minor nephews and a minor grand-nephew. The* said
guardian niukJitiar was given the i30wer to manage the

(0 (1869) 13 Moo, I. A. 209. 2) (1866) 7 W. R. 74.
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family estate as lie tlionglit iit, inclutllng the power o~
sale, botli daring' jCi'Lsh.iii)pa’s life-time am, aHx‘'r his
death nntil Krishnappa's elxlest son, Mahableslivar,
attained majority. The material poi.‘tions of the ninicsi-
tiarnama were as follows —

Therefore, 1, hy tliis writuig, appoint 3oii iiH iny nmkhtiar (agoiit) to miiuagc
the whole estate as in (lcscribed below, to reeover inuiiey owing i0 us
from outsiders ami to pay oil: what ih duo to (irodiioi's, and give in your
l)osscHBion the entire estate. You nhould carry mi tin® niJurdl (administration)
of tluKlestatc iu a proper maiinei’ aud Mlumhl ptMI'ormi the niligioiw WMeuuniii®
(Havya, Kavya, etc.,) which are to be obsurviul h}' our family. You should
also get them performed by tluiui. In the matlcr of re(;ov(iriug outstandiugfH
you are authorized (coiiipetcnt) to make nMiUHsions in the case of dcbtorn who
are either very poor or have )00l [laying WHiiit('rcHt for a long tiiu(i, to allow
mortgagors to redeem their property on their paying what is duo to us and in
this bohalf to sue in a Court of law, whciuiVIM nocossary, in order io recover
the moneys, and also to pay off tlui amounts owing to our ercdhors aud olitaiii
receipts from them. You should keep olear accounts wi(h r('spect to ihe
moneys received and paid off as set forth above. And in iJiis manner you
shoald conduct our family affairs from this day till my eldesi, son, Mahable-

shvar, comcB of age.

So long aK | continuG to live, you should conduct the rahii'<U in accordau(e
with my advice. After my dealh, you may manage as you like. And you

should take care of the members of my family as | am now doing.

Among the outstandings dne to tlio fami ly there were
two mortgage debts ol Rs. 2,500 each, plus interest
secured on rmd(je]hi (leasehold) riglits over certain
lands. In respect of one mortgage Matijap|»a brought a
suit and in execution of tlie decree piirc™used on the
7th .luLy 1888, half the nuilgeiu riglits liimselfon behalf
of the minors. He also obtained a decree on (lie other

mortgage and in execution one Snbba purchased the
other half of the mulgeni rights.

On the 2oth July 1889 M.anjappa and Sul)ba joined in
a transaction by which they sold the entire m;ul(jem
right to defendants 3’20 for Rs. 3,000. Out of the said
Sin Subba got Rs. 1,500 which he handed over to
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Manjappa wlio passed a receipt in complete satisfaction 1913
of tlie mortgage lien wliicli amounted to nearly wvanasie-
Es. 5,000.

IVIitISHNAPI'A

Maliableslivar, plaintiff 1, attained majority on tlie hench\rdra
IOtli December 1891. Ramkrislina, plaintiff % was a  Maxgesh
minor in 1899,

On tlie 17th May 1899, Mahablesbvar and RamkrisLna,
as plaintiffs 1 and 2, brought a suit to recover x>0sses-
sioii of tlie property alleging tliat the sale by Manjaiipa
to defendants 3—20 was ineffectual. They also brought
another suit to recover the mortgage money payable by
Subba in satisfaction of the mortgage lien. The two
suits were tried together as companion suits and
evidence was led in one of them only.

The defendants i:)leaded inter alia that the mnlrh-
tiarnama passed by Krishiiappa to Manjapi*a, who was
friend and well-wisher of tlie ‘family, was a valid one
and the sale by Manjappa to the defendants was good
and that the claim w'as time-barred.

The Sul)ordinate Judge dismissed the suits on tlie
ground that the}™ were barred by time.

On appeal by the plaintiffs the District Judge uplield
tlie decrees on the following among otlier grounds :—

Siicli a suit seems to me to fall iiuquestionaMy within the 44th article uf
schotlule Il of the Limitation Act, and plaintiif 1 wouhi I> barred by limita-
tion on the 10th December 1807 from gneistioiiing the sale. But he was also
the guardian and manager of liis younger brother plaintiff 2 (born 1884 or
1885 according to exhibits @BBand 382), and competent to give a discharge
without the eoneurreiice of plaintitf 2 ; consequently under articles 7 nnd 8
of the Liniitation Act plaintill 2 was also tiine-ban-ed on the same day n
(IG Mad. 430). Appellants’ pleader relies on 25 Mad. 38 and 31 Allah. 154
as shov/ing tliat the elder plaintitf here gets the bcneiit on the minority of the
younger. The first does not seem to bear out the contention at all; and the
second is easily distinguishable, as exhibits 02, 03, 52, 59, 204 show that
plaintitf 1 certainly acted as manager. I hold the suit by both to be
time-barred. R V5
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Should It he noccKsary to timl the ugo, of phiiiililf 2 Thimkrinliuii, 1 hold on
exhibit 08 that lie was born abont February 1885.

n *

jl; imcoutondod for ii[)pellants that artiehi 41 of the Lhnitatiou Aet,schedule 11,

alienations Avere a nullity anil lujed not be set aside.

The conveniences of this way of gettin;-- over the diftienlty are ohvions, hut
the argument is capable of tro fYreat extonsion and application not to bo care-
fully scnitinized. It is urg(id that Manjappa \iH not a legal guardian of
plauitifi's 1 and 2 and had no ]J)o\ver to alienat-(i : lhat the Minors’ Act XX of
1804 was then in force, and that Krishiiappa had no po\v(r to appoint
Manjappa guardian'by odiibit ()8. It is (>f course true that N\huija]'i)a was not
appointiul by the Coint : but Hie Courts have always 1 bcHiMO recognized
(lefueto guardians, who arc therol'ore. just as much h'gal guardians as any others,
to the extent of their powers. It may be that IManjai'ipa exceeded his powers
and Dlaintilfs 1 and 2 might have, so conlended liad tluyy sued witliin the
period of limitatinn; hut | cannot agree that, bin alienations are to bo dis-

regarded as nullities.

PlaintiiTs prefcri‘cd. u Socojid A])p("al.

DImrandhai’ with N. A. Sliiveshvarkar ntd G. P.
Mimleslivar for the appelbint.s (phiiidvilfw) —The
the Hi.iidu law. The viulchtidrnania waH g iiu.ility.
A manager oi: ajoint Hindu l'ainily eaiinot a,ppolnt a
guardian Tor minor co-pa,reenerw hy willor deed. It Xk
against the spirit of Uie Himhi law: \layne's Hindu
law, p. 273; Maeaaghton, p. 103; Trevelyairs Hindu
law, p. 56; Biidliilal v. Aloir(ijiM> whicli leans
against the validity of such an appointment hy
will; GharihAd-lali v. Kiialak ShufhP\ At I[Krislin-
appa’s d.eath the crown became the guardian ol; the
minors under Bombay Act XX ol; hSOh Manjappa
being a stranger to the family, had no ])lace as a
gnai‘'dlan, as the nutiliei*s of the minors Awvere their
natnrai guardians and they alone could act as legal
guardians under the impiiedly delegatied authoi'ity.

XAQ mi(khMarna.ma was in tlie nature ol a

(15 (1907) 31 Bom. 413. (2 (1903) L. 1. 30 T. A. 1G5.
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will: Harllal Bapuji v. Bai Man¥™” wliere tlie will
empowering tlie trustees to take wliole property into
tlieir possession till tlie son attained majority was set
aside.

Manjappa was merely a trespasser acting under an
invalid deed. An act which is manifestly a nullity
need not be set aside. The lower Courts have {found
as a fact that Manjappa acted as a guardian for several
years, but a clefacto guardian cannot clothe himself
with legal powers to sell though he assumes
important responsibilities in relation to the minor’s
property: Mata Din v. Sheikh Ahmad A"\

Further, plaintiff I could not have given a discharge
within the meaning of section 7 of the Limitation Act,
because that w™ould not have been for the benefit of
plaintiff 2. A manager cannot recover a time-barred
debt. Itis not found that plaintiff I was in fact a
manager. The point is concluded by the decision of the
Allahabad High Court in Ganga Dayal v. ManiRan™\'/
which is on all fours with the present case. See also
Govindram v. Tati&™™\ Mulchand v. Kesari™K

Lastly, we submit that the case will have to be
remanded as there is no finding on the question of
necessity or benefit of the family. No act of aguardian
would have a binding effect unless necessity for the act
Is established. There is no presumption of law that
the act of aguardian is for the necessity of the family.
On the other hand the recorded facts clearly show that
the alienation was made for a grossly inadequate consi-
deration. Our suit is dismissed upon a preliminary
ground of limitation.

Nadkarni with S. S. Patkar (Government Pleader)
and V. M. Sirur for the respondents (defendants) ;-*The

W (1905) 29 Bom. 351. W (1908) 31 All. 156.

@ (1912) 14 Bom. L. R. 192. (1895) 20 Bom. 383.

(9 (1910) 12 Bom. L, E. 682.
4 858—6
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appointnient of the giiarcliaii was valid iiiidei* Hindu
law: Colehrooke’s Jiigest, Vol. II, ]). 571). See also
Katvayana's text, “ But if a man du', leaving an infant
son, his wealth must he pi-ovid('d entii'e hy Ids

to wlijeli, Ja,gannatli adds, “ tliei'e is no liarm
in permitting the estate; to be guaixkHI. by a f(insman,
selected by her, for it is only directed that the widow
and tlie rest..S7Val/guaid tlie property by (uii/ possible
mniecuis.” Here Hie means adopted by tiie widows,
wlio were the natnrai gnai'ditins o!* t1(* n)inoi‘S c.onsisted
in the contirniaiion ol’ the a,j)pointriu'nt of the gnardian
madebythehea,d of tJjebunily. The guardian was in hict
their mouth-})iece. Tlkm* ac(Juiescenc(’ in the appoint-
ment sliows that he was tlicdr ag(nil as wc'll: liajLvichve
Dabea y. Gokool CliKiidi'r Choiv(Un'ir™\ In any event
we submit that an adult Hindn may ai)point a gnai'dian
or even a trustee when all the co-parceners are inincns,
]n-ovided the succession to tlu™co-pa.i‘ceiuMy pi‘epei'ty is
not disturlied. Otherwise tliere would be a coniph't-e
dead-lock. Moreover, the guardian may be appointed
by the Court wben all tlui (‘o-jiarceuej’'S ai’c minors:
Bindaji y. N\laUuirahai™™ wherc'in  Gharlb-nl-lah wv.
Khalak SnA™ is disti ngnisli(‘d.  See also the later case
of lkuiichandra v. Krisliilarac™™K If Manjappa- liad
applied to the Court, tlie Court v;ouhl hawe* ap|)ointed
him guardian as the widows, the naturcd guardians,
had aciiii-iesced in tlie appointment.. In tliat case, the
sale by Manjappa would not hav(™ been void lint, void-
alile under section 30 of the (JnardiaiiM and Wards
Act, 1800. Acts of 1858 aiuL IStJl liave no applicat ion to
the present case. But suiiposing that tliey did. apply,
we submit having regard to Honapa v. Mhalpai™) an.d
the current of authorities following it, it is welt t.stab-

« (18(59) 13 Muo. I. A. 209. @ (1903) L, R. 30 I. A. 1G5.
~A@ (1905) 30 Bom. 152. W (iyo8) 32 Bum. 259.

® (1890) 15 Boin. 259,
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lislieci that neither Act forbid.s the natural or

guardian of a miuor, not holding a certificate under the
Acts, from disposing of iiroiierty belonging to a minor.

IJie acts of a defacto guardian are not void ah uiitio :

Hiinoomanx)ersaud Pcinday v. M}issu)nat Bcdiooce
Munvaj Kooliweret'”\ Avhere it was lield that the title
of a person who liad talven from a dc facto manager is
not affected by the want of union of tlie de facto Avith
dejurl iiile. See also Giiraj Bakhsli x. Ra.t'i Hatnid
and Mohamuul Mondul v. Nafu)' Moiuhil’™
following Mam Chunder Chuckerhuftij v. Brojonath
Mozu.mdar™\ In the present case both, the Courts liave
found that Manjappa had exercised various acts of
guardianship for ten years. In fact the property in
dispute was purchased by Manjappa on behalf of the
minors. The minors obtained title to the property by
Manjappa’'s act. Su])sequently Manjappa sold the x>ro-
perty for consideration. The plaintiffs, therefore, can-
not approbate and reprobate. They cannot affirm the
purchase by Manjappa and repudiate the sale liy him.

A Hindu may appoint a guardian by will : Soohah
Doov(jah Lai Jha v. Rajah Neelammd SingU¥ where it
was held that a mother could be excluded from guar-
dianship : sections G 7, clause (3) and 39 of the Guar-
dian and Wards Act, 1890; Trevelyan's Hindu Law,
p. 207. The riding in Biidhilal v. Morarji™™¥ can be
distinguished on the ground that the only point decided
there was that assuming a Hindu father has power to
appoint a guardian by will, he is not, for the purposes
of section 440 of the Civil Procedure Code, 1882, an
authority competent in that behalf: Jogesh Chunder
ChciJcravarti v. Umatara Dehya™™ In the matter of

W (185G) 6 Moo. I. A. 393 at p. 413. (1870) 4 Cal. OiO.
@ (1886) 9 All. 340 at p. 346. @ (1867) 7 W. R. 74.
(3 (1899) 26 Cal. 820. W (1907) 31 Bom. 413.

#) (1878) 2 G. L. R. 577.
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Srish Chunder SngJiS\ whicli I"*rc-snppoHc ihiit a testa-
mentary gnardian may be appoini(‘d by ji Tlindn.

On the question of limitation we submit that a suit
for a declaration that a sale of the piainlitVs' property
by his guardian is not binding on him and foi; posses-
sion and mesne prodits, is governed by article 14 and
not article 144 of tlie Limitation Act: Sham Chandra
Dafadar v. Gadadhar Mamhil’™™\ Gnauas(fnihanda
Pandara Sannadhi v. Vehi Pandajrin)®, Ma/k-
arj'im iv. Narhari™\ Doraisawnijj v. NQiuiisawni}/”™~V\
Rampal Singh v. Balbhaddar Shig¥\ Eanga
Beddi v. Naraycma Peddi™™\ Madugula Laichiah v.
Pally MHkkalinga™\ Goinndasaniy Pillai v. .Rania-
sawmy PiUar™\ Chanvirapa v. Banava”v¥\ Hafiz
Aminuddin Ahmed v. G. X. Garl*MY\

Plaintiff 2 is also barred under section 7 of the ljinii-
tation Act: AMnsa Bihi v. Abdul Kxtddr Sghey¥\
Periasami v. Kjisluia Awyan¥YN\ Mlha Dhondi v.
Babaji™™\ Anando Kishore Dass Bakshi v. Anando
Kishore Bos¥Y\ Eamja Peddi v. Narayana lieddPK

In Ganga Dayal v. Mani liamn&¥™ the Court liad not
found as in the present case thaii the ekh'r lirothei* was
the manager of the family. In. Mata> Din v. Ahmad
AW there was no ds facto gnardian as sucli, for one

single act, which is itself impeached, cannot coustitnte
a person a defacto gnardian.

w {189:}) 21 Cal. 20(). (f) (1908) 32 Mad. 72.

@ (1911) 13 Cal. L. J. 277. (1894) 19 Bom. 593.
@ (1899) 23 Mad. 271. (1898) 3 Cal. W. N. 91.
@ (1900) 25 Bom.-337. (12 (1901) 25 Mad. 2i;.
WJIOII) 21 Mad. L. J. 1041. (3 (1902) 25 Mad. 431.
«>)*(1902) 25 All. 1. (1908) 32 Bom. 375.

(7 (1905) 28 Mad. 423. ("5 (188(>) 14 Cal. 50.

©® (1907) 30 Mad. 393. (1908) 31 All. 15G.

A7) (1912) 34 All. 213.
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scott, C. J..—The Miikhtyarnamah (Exhibit 68)1 was
executed hy Krishnappa in order to provide for the
management of the estate (including the settlement of
money debts and pecuniary claims) both d.uring Krish-
nappa’s life-time and after his death until the attainment
of majority by the eldest minor in the family, i. e, the
1st plaintitf. The document w'as similar in design to
the Hihhahnamah in Baf Lukhee Dahea y. Gokool
Chunder ChowdhryYN but was dissimilar in that instead
of prohibiting the guardian and manager from making
gifts or sales it gave Manjappa after Krishnappa's death
power to manage as he thought fit.

In a family consisting in other respects of minors and
women it is a matter of practical convenience that the
dying adult male should be able to make arrangements
for guardianship and management, otherwise a dead-
lock and loss would be arrived, at through various
wiclow's quarrelling among themselves.

The Privy Council in the case above mentioned have
recognized the right of the dying adult to appoint
managers and trustees without interfering with the
succession. So also in Soohadi Doorgah Lai Jha v.
JRajah Neelanimd SingiY™\ the Bengal High Court held
that a Hindu might by will appoint one widow guardian
of all his sons to the exclusion of the natural mother
of two of them even though the will should prove

invalid so far as it purported to aflect the devolution of
the property.

If the right of the father to make a binding arrange-
ment is restricted to the interests of his own sons and
wives, (for the cases above cited go no further), yet in
the present case the mothers of Krishnaiipa’'s undivided
nephews acquiesced in the arrangement and they in the
absence of any other lawfully appointed guardians were

(1869) 13 Moo. I. A. 209. (1866) 7 W. R. 74.
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the guardians of tlieir sons’ interests. There is every
reason to suppose on the (iudings of the loAver Coui/ts

acciuiescence was in the interests of the niinors
coDcerned and the hest arran™enuint that could liave
)een made. Nothing liowever turits on the question
whether Manjappa was tlie lawfnlly appointed guardian,
of Krislinapjia’s nephews or the agent of such a guardian,
for the nephews were all dead before these suits were
instituted and their interests devolved hy survivorslilp
upon the plaintril's 1 and 2

It appears to me that the sale hy Manjappa was
hinding on tlie plaintiirs 1and 2 as heing witliin the
authority conferred hy Exhibit &§ It was certainly not
a nullity and none lint the pla,intill's 1 and 2 could
challenge it. The 1st iilaintiff's right, if any, to
challenge it was barred at the date of suit under
article 44 of tlie Liniitation Act. Pie could on becoming
manager (as lie did when bSyears of age) liave given
a discharge and acquittance to defendants of all chdms
on. them in respect of the leasehold interests if tlie
defendants had chosen to reconvey them and such
acquittance would have lieen binding on liis minor
co-parcener the plaintilt 2 This plaintii! is tlierefo.re
barred under section 7 of the Lunitation Act.

We affirm the decrees of the lower Coarts and dismiss
the appeals with costs.

Beama'N j. —1 entirely concur.

.Decree coti.jirmed
¢ B 1L



