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B efore M r. Justice H eaton and M r. Justice Shah.
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AND D e f e n d a n t  N o . 1), E e s p o n d e n t .s .*

Adverse possession.— Lease o f  land hy an agent oflundlnrd— Collection o f  rent hy 

the agent— A gent paying over the rent to the landlord— Agent setting uj:> his 

own title'.and keeping the rent to h im self during continucmce o f  lease— L an d ­

lord's rigid to land at deterniinalion o f  tenattcij.

Ill 1887 certain land boloiigiug tu ileiviiLlaut No. fam ily was leased to a 
tenant fo r  18 years by a registered lease b y  the plaintiffs’ fam ily, who acted 
as agents o f  the defendant No. 2 ’s fam ily, and collected the rent and paid it 
over to them. The rent was so paid till 1893, A v h e n  the plaintifl:’s fam ily set 
np their own title to the laud and ceased paying over the vent to the defendant 
No. 2. The tenant roniained in possession o f the land till the deteriniiiation o f  
the tenancy in 1905 ; and then attorned to defendant No. 2. In 1908, the 
plaintiffs sued to recover possession o f the land, alleging that the title o f 
defendant No. 2 to the land was lost by  tbe adverse possession o f the plaintiif.
The lower Courts decreed their claim. Ou appeal b y  defendant No. 2 :—

H eld, reversing the decree, that so long as the tenant held the land under 
the tenancy he held it hh the tenant o f defendant No. 2 ’ s fam ily and their rights 
were just as good at the end o f the tenancy as they were at the beginning, and 
were absolutely iinafEected in any particular by  the reiterated assertions made 
by the plaintiffs o f  an adverse title or by  the fact that tlie rents were retained 
by the plaintiff.

Second appeal from the decision of P. K. Boyd,
District Judge of Bijapur, confirming the decree passed 
by Y. 11 Kulkarni, Subordinate Judge at Muddebihal.

Suit to recover possession of land.
One Yadneshwar, tlie predecessor of defendant No. 2, 

owned the land. In 18(S7, tlie x)laintills, acting as agents 
of the defendant No. 2’s family, leased the land to one 
Ishvardixit for a term of 18 years by a registered lease.
At first, the plaintifi: used to collect the rent and to pay
it over to defendant No. 2’s family. In 1893, however, ■
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1913. they set up their own title to the hmcl and Icept tlie :i‘ent
Krishna- to themselves. Yadiie.shwar died ahout tliat time. Hia

DIXIT wld.ow Jivnhai applied, to tlie .f.ievenue Arit J.iorities to
Baldjxit liave tlie Ichdta of the land transl'erred to hei' name.

A'amandixit. {xpj)lieation was opposed hy tlie plaLiitiil's wlio
claiming'to be heirs o!; Yadiiesliwar desired the khdta 
to be transferred, to thei,r names. Jiviibal succeeded.

A t the expiry of (he lease in  1905, t lie defendanti No. 2 
leased, the land, to defendant No. 1.

The plaintitrs filed tlie j)rese.nt sui t on tlie 17lh 
September 190S to recover possession of land, which, 
they alleged, had become theirs hy adverse possession.

The lowei,’ Court decreed, the plaintiil’s’ claim.

The defendant No. 2 appealed, to the Pligh Conrt.

CojjaJee, witli S. S. Fatkar, for the appellant;— Ishvaj.- 
dixit having taken possession of the land, as the tenant 
of defendant No. 2, he was l)ound. at tlie end of tlie 
tenancy to deliver possession of the land to defc'iidaiit 
No. 2, his landlord. The acts and lieliefs of tlie agent 
cannot ail'ect eitlier. See Seo'e/arj/ o f State for India 
V. Krislinamoni Qn,ptâ \̂

Ja}ialmi\ witli P. B, Slu'iif/ne, I’or the respoiidents :—  
The plaintilfs having openly asserted their title to tlit' 
land and withheld payment of rent, their adverse^ 
possession connnenced in. LS93, a.nd tlieir tithv was 
complete. Hee Bissesuri ])al)em w Baroda Kanta Potf 
Cliowdrŷ \̂

H e a to n , J . ;— This is an appeal wliich was determi.n('d 
by the District Judge of Bijapur on an assumed eondJ- 
tion of facts. The assumed facts were these ; Tluit tlu' 
land in suit belonged to defendant No. 2’s family and. 
that the nienibers or a member of the plaintiffs’ I’am ily
was an agent leasing the land out and taking rents and

r
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ucco nil ting for tliem to defeiitlant No. 2’s family. It 
was further assumed that iu tlie year 1(S87 this ageut ou 
behalf of defendant No. 2’s family leased the land by a 
j’egistered lease for eigliteeii years to one Ishwara ; that 
Isliwara took possession uiider this lease and remained 
in possessioji until the term of the lease expired, or at 
least ui) to some time well witliin twelve years of the 
institution of this suit. Somewhere iu 1893 or 1891, 
however, the agent and his family asserted that they, 
and not (h f̂endant No. 2’s family, we]*e the owners of 
the laud and thenceforth they kept the rents received 
from the tenant Ishwara and never accounted for them 
to defendant No. 2.

On these facts it was contended that however unim­
peachable the title of defendant No. 2’s family, that title 
had been lost by adverse possessio]i beginning in 1893-94 
with the assertion tluit I have mentioned.

Both tlie lower Courts found in the plaintiffs’ favour, 
tliat is, that the title by advei'se possession had been 
made out. We think dillerently, and I will give as 
briefly as 1 can the reasons which have led me to this 
conclusion.

First of all, it appears to me plain both on principle 
ajid on authority that so long as Ishwai’a held this land 
under the tenancv, he hehl it as the tenant of defendant 
No. 2’s famil.y and theii- rights were .just as good at the 
end of the tenancy as they were at the beginiriug, and 
were absolutely unailected in any particular by the 
reite.i;-ated a,ssertions made l)y the plaintill's of an adverse 
title or by the fact that the rents were retained by the 
plaintills or members of their family, except of course 
that lapse of time would prevent recovery of the rents. 
It Avas suggested in argument th at because the leasi? was 
executed to a member of the plaintiffs’ family by name 
and because it Avas not stated tliat he A va s *an agesut for 
anv one else, that he Avas reallv the landlord dud
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1913. Ishwara was liis tenant. I cannot tliink of any principle
Krishna”^ of law on wliicli this position can properly be based 

DIXIT J think none was indicated. The land belonged to
B a ld ix it  the family of defendant No. 2, and they were the land­

lords jnst as they were the owners, and Ishwara was 
their tenant altliough. Ids actnal dealings were with 
tlieir agent. So long as tlie tenant held possession 
nnder the tenancy, he was the tenant of defendant No. 2’s 
family. He was their tenant np to the last moment lie 
held the land nnder the lease, and wlienhe relinqnislied 
the land defendant No. 2 was at liberty to enter into 
possession ; or if any ditlicul ty or opposition was offered 
he conld bring a. snit to remo\̂ e that ox^position or 
dilficidty and liis riglit to Ining the snit wonld date 
from the nioment when the tenancy terminated. That 
was far within 12 years from tlie date on which this 
suit was brought.

The District Judge has considered that tlie possession 
was adverse, because there was notice of adverse holding 
accompanied by an overt act. No donlit there was a 
notice that tlie plaintiffs’ family claimed tlie ownership 
and tliere was an overt act in tliat the rent was Avith- 
held. But the difficnlty in tLe way of tliis argument 
is this: the possession, or occiixjation rather, was with, 
the tenant, and the tenant was the tenant of defendant 
No. 2’s family, so that the possession, actnally was on 
behalf of the defendant No. 2’s family and the possession 
legally was witli them. A, very large number of antliori- 
ties have been referred to, but out of tlieni all I will only 
mention two. The fi rst is the Sect ‘c tary of St a tc for India 
V. Krisfinamoni (ruptâ \̂ where the Jiature of adverse 
possession is discussed in relation to facts in some 
respects similar to those in this case. The law pertinent 
to the point before us is summarised in a, passage at page
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5o5 : “ In order to .sustain a claim to Land bv limitation 1913-€/ _

under the Indian Act, there must iu their Lordships’ K kishna-

opinion he actnal p0s.s3ssi0u ot a persoa claiming' as of 
right hy himself or by persons deriving title from him.” BAi,n’ixif
To apply tluit principle here we find that the phiintifls’ 
family had not actual possession by themselves or by 
persons who derived title from them. The person in 
actual occupation derived title from the defendant’s 
family. Therefore the phii ntilis could not acquire the 
title by adverse possession. Tlie otlier case is Bissesuri 
Daheeci v. Baroda Kanta Eoi/ Chowdr)/^\ and this is a 
case which is very strongly I'clied on by the counsel foi’ 
the resx^ondent. It was a case in whicli the Zamindar, 
whose land was held by tenants, had his title jeopardized
by the defendants in that case who had turned out the ___^
tenants and were claiming the land as against them.
The Court held, that though the tenancy still continued, 
there was a cause of action not only to the tenants but 
to the landlords, because their title was jeopardized.
But how was it jeopardized? It was jeopardized 
because the defendants had turned out the tenants and 
taken possession of the land. We are invited to apjily 
that principle to a case where there was no turning out 
of the tenant wliatever, wliere the tenant remained in 
possession as tlie tenant, and the only way in whicli the 
landlord’s riglits were alliected was by a statement of 
adverse title and a refusal by an agent to account for 
rents received. It is perfectly true that tiie defendant 
No. 2 or his family could liave brought certain suits.
They conld no doubt have established their riglit to 
receive the rents. They could have obtained an order 
that the tenant was not to pay rent to any member of 
the plaintills’ lamily and so forth. But they could not 
have brought a suit for possession, because thei% was 
no cause of action which entitled or enabled them
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to do that. Tliey could not in sliort Iiave brought 
any suit which would have fallen witliin tbe words of 
section 28 of the Limitation Act. That is merely 
another way of reaching the conclusion at which I havo 
already arrived.

The proper order in the case is to reverse tbe decree 
of the appellate Court which is based on a decision of 
a preliminary point, viz., limitation, and to remand the 
case to be disposed of in tlû  light of our finding on the 
issue of limitation.

Costs throughout to be costs in the cause.
Shah, J .:—I concur in the conclusion arrived at and 

the order proposed by my learned brother. On the 
assumed state of facts, upon which the lower appellate 
Court has decided the question of limitation, it is clear 
that there coiild be no adverse possession of the plaintifl 
against defendant No. 2. The tenant was in possession 
from 1887 aud had a right to remain in possession upto 
1905. During this interval defendant No. 2 had no right 
to recover passession. It is also clear on the assumed 
facts, that the property was not in the actual possession 
of the plaintill; claiming as of right by himself or by 
persons deriving title .from him. He could not, 
therefore, sustain a claim to land by liniitation.

Further in the present case the repudiation of title, 
based on the allegation that Anna was the heir of 
Yadneshwar in 1893, is not of sucb an unequivocal 
character as to amount to a notice to defendant No. 2 
that he was going to claim, the property adversely to 
him even if it were found that he was not Yadnesh war’s 
heir. We have the fact that after that aKsertion of title, 
tlie Revenue Authorities decided in favour of the widow 
JivubRi and did not accept Anna’s claim. SubKcqr.ejitly 
in 1895 when Jivubai died, there was an cccaticn for 
Anna to assel*t his title ; hut no such assertion was 
made, It is not suggested that he ever put himself
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forward as the heir of Yadneshwar on any subsequent 
occasion. I d.o not think it right to assume that Anna 
wanted, to maintain tlie improper position which he 
took up in 1893, vis., that he was the heir of Yadneshwar 
and therefore the owner of the property in suit.

Secondly, the overt act, which has been relied upon 
by the lower appellate Court, amounts only to this that 
Anna received the rents frtnn the tenant and withheld 
them from defendant No. 2. It is not established in 
this case that prior to 1894 the rents were regulaiiy 
paid by x4.nna to defendant No. 2 from year to year. 
Accounts were made apparently at irregular intervals 
and it is difficult to say that the mere withholding of 
the rents bv Anna, at least for some reasonable time 
after the first assertion of his title in 1893, was such an 
overt act as would suffice to make his enjoyment 
adverse. The present suit was brought on the 17th 
September 1908, and the overt act which the x>laintifl 
must prove must be prior to twelve years before the date 
of the suit. It is quite possible that honestly acting the 
plaintiff may have made up as before his accounts in 
1896 or in 1897, and withholding the payment of rents 
for two or three years would not in the circumstances 
be necessarily an overt act of such a character as would 
justify the finding on the question of limitation. The 
subsequent withholding of rents in the present case is 
not a matter of much moment, because the repudiation 
of title and the overt act must necessarily be more than 
twelve years jirior to suit.

On these grounds I tliink that the finding on the 
question of limitation cannot be accepted.

Decree reversed, 
n. IL
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