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B e fo r e  M r .  Ju st ice  B a tch e lo r  a n d  M r .  Justice  R ao .

MANOEAR KAMCIIANDRA HINGE a n d  o t iie k s  ( o r ig in a l  D e f e n d a n t s  1 9 1 2 .

Nos. 1 -3 ) , A p p e l l a n t s , v . THE COLLECTOR OF THE NASIK DISTRICT Octoher 4.

( o r ig in a l  P l a i n t if f ) ,  R e s p o n d e n t .*

Bomlxfij  l ieg i i la t io n  I I  o f  1S27 , section 5 2 ' \— P le a d ers '  A c t  ( I  o f  1 8 4 6 ) ,  
sections G a n d  7%—Boinhai/  Hi<jh Court A ])pella te  S id e  R u les ,  19(19,
H ide  65§ — P lea d cru ' fees— Taxation — Api>eal fro m  a yrelim in avjj decree 

deciding stains o f  a g r ic u ltu n d — F ru iiii 'e .

First Appeal N(». 15-1 of 1011.

t  The malerial portion i»f the section I'lms tlius :—

52. F i r s t .— Kiiuh pleader einpluyeil in pruKecutuig or defciuling an 
original suit hI u i II be entitled tu a [)ereentuge o n  the amount sued f u r ,  

according to the rates specitied in Appendix (L), as a reiuuueration for Ui« 

tronhle in acting in hclialf of his client, mitil the ilocreo hi the suit is 
passed, and thereafter until such decree is fullilled.

Second.— The renuuieratioii to a plesidei’ cniiiuycd in pi'osecuting or 
defendhjg an appeal, regular or special, shall be the wanie as is above 
prescribed iu the case of an original suit.

J Sections G and 7 run as follows ;—
G, And it is hereby enacted that section 26, Regulation XXVII, 1814 

of tlie Bengal Code, section 25, Regulation XIV, 1816 of the Madras Code, 
and section 52, Regulation II, 1827 of the Bombay Code, shall cease to be 
enforced, excepting for the purposc^speciiied in section*7 of this Act.

7. And it is hereby enacted that parties employing authorised pleaders 
iu the said Courts shall be at liberty to settle witli them by private agree­
ment of the renumeration to bo paid for their professional services, and 
that it shall not be necessary to specify such agreement in the A^dvalatnarna : 
Provided that when costs are awarded ty a party in any regular suit, 
original or appeal, decided on the merits, against another party, the amount 
to be paid on account of foes of pleaders shall he calculated according to 
the rules contained in the sections of regulations speciiied in sectit)n G of 

this A c t; and that when costs are awarded in other cases the amount to be 
paitl on account of such fees shall be one-fourth of what it would Lave 
been in a regula^ suit decided ou its merits.

§ The rule is in the following terms :—

I tn U  G5.—-AVhen a vakil is ein])loyed in any reference made under 
section 113 (0. XLVI, r. 1) of the Code of Civil Procedure, or any appli-
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1 9 1 2 . T h e  p l e a d e r s ’ f e e s  i n  l l i o  I T i g l i  C o i i r l ' ,  i n  u u . a p p e a l  f r o m  a  ]»ri‘l i i i i i i i a r y  d o c r e o

^ M a n o h a k ”̂  ( l e t e n i m i i i i g  t l i c  s t a t u s  o f  a n  a g r i f i i l t i i r i s l ,  m u s t  l i e  a s s e s s e d  a t  U s .  ;M) i m d c r  

E a m c i i a n d u a  l i i i l e  0 5  o f  t h e  B u n d ) i i y  H i g h ;  C o u r t  A ] > p e l l a t o  S i d e  R u l e s ; i i i id  n o t  o n  t h e  

s r T b j c c t - n i a t t e r  i l l  d i s p u t e ,  u n d e r  s e r t i o n  5 2 ,  o i '  t h e  l ^ o m l i a y  l i c g u l a t i o u  1 1 oC 

C o l l e c t o r  f l e c t i o n  G o f  A c t  I  o f  1 8 4 fi.

Taxat ion of i)lea(ler«’ ices.

TJie plaint.id; sued to redeem a iii()i*tga|>o, valiiii^ ' liis 
claim at Rs. 17,500. Ii> tLe Court o! JirHt iiiKtaii.ce, a 
preliiniiiai*}^ clecree was passed detiei’miiiing that IIk  ̂
p laintill was an agTiciiltiirist as deiliied l)y section 2 ol! 
Dekkluin AgiicLiitiirists’ Keliei! Act. ^Tlie dereiidaiit 
appealed to tlie Higli Coufl from the pi'eliiuiiiaiy decree 
and valiied liis claim at Ks. IHO both loi* Coiii‘l-IV(‘ 
purposes and for iisse«sing pk 'aders’ ft'c'S. T̂ lte High 
Court conliriwed the deci’ee. (See p. 101.)

A question having ai'isen as^to liow tiu' ])lea(k'i‘s’ fei'S 
sliould be taxed, Ihe clefeu(knit’s pleader conteiHkHl tiuil 
the fees shonid l)e alk)w edon Ks. 130 since the suhji'ct- 
niatter in dirspute in a])})eal was llie. aMeged skdiis of the 
plaintill: as an agricuUiirist, Avhilst the pk iind ir’s 
pleader contended tliat the fees shoidd he (axtui on 
Rs. 17,500 tlio principal amount expressed to be securi'd 
by tlie mortgage souj>-lit to l.)c rediHnnetk

The Taxing Ollicer w'as oi opinion (hat tlie fees sliould 
Ijo taxed at Rs. 30 under Riik^ ()5 of the High Court 
Appellate Side Rules, as iieilluvr seclion 52 of Boiiilniy 
Regnlalion I I  of LS27 iioi* section (> of Act I of bSKi

eatiuii for the oxinvise of tho Court's (‘Xtniordiiiary jnrisdirtion in civil 
matters under section 115 or in auy aii]ilieati(Hi un<li‘r section 25 of iIk; 

I’roviueial Small Cause Courts Aet, .IX of 1887, or any ap[u;al, in rcgjini 
to which the provisions of section (I of Act I of IH,4(1 and scelion 52 (d‘ 
Ivcgulafioii II of 1827 do not apply and'eosts are awarded, a wuni of Uh. ,'{() 
shall bo allowed a« vakil’s fee, in the l îll ol‘ C(»sts.

The facts of the case are set forth at n. 97 HKpra.
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Tlie plaintiffs pleader objected to this mode of ta’xa- 
tion. Tlie matter was tlierefore placed before tlie Court 
for disposal.

K. H. Kellcar, for tlie appellant (defendant).
L. A. Shah, acting Clovernment Pleader, for tlie re­

spondent (plainti 11:).

B a t c h e l o e ,  J. :—A suit was filed by the Collector of 
Nasik, representing^'the Court of Wards, and on behall: 
ol' a cerlain ward, l‘or redemption of certain lands under 
tlie Delvklian Agricnltnrists’ Relief Act. Preliminary 
issues were framed as to whether tlie plaintiff, the ward, 
was an agriculturist within tlie meaning of the Dekldian 
Agriculturists’ Relief A c t; and whethei* he was other­
wise entitled to the henefit of that Act. •These issues 
wei’e determined in the plaintiff’s fayour hy tlie learned 
First Class Sul)ordinate -Tndge. The defendant appealed 
to tljis Coui't contendijig tinxt it sliould have been lield 
that the plaintitr: was not an, agriculturist. We, Iiow- 
ever, were of o])inion, that the learned .Tudge l:>elow was 
j'iglit, and we afllrmed his finding tliat the plaintiff is 
an agriculturist within the meaning of the Act.

The question now involved is as to the basis upon 
which pleader’s fees shoul(].he cafculated* in the^lefend- 
ant’s appeal. Tlie le a i 'n e d  C iO v e r n m e n t  Pleader on 
behalf of tlie plaintiff lias contended for the application 
ol' the second clause ol; section 52 of Regulatioji II of 
1(S27, while the Taxing Officer has taken the view that 
that Regulation does not apply, and. tliat the fees must 
be assessed niidoi* Rnle (>5 of the Appellate Side Rules 
of this Court. That rule provides for the allowance of 
a sum. of Rs. 30 in appeals wliere the provisions of section 
() ot Act I of LSK) and section 52 of Regulation II of 
LS27 do not apl-)ly.

The question, therefore, first to be considered is, 
whethef the case falls within the scope of section 52 of
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1912- t h e  Thai: sccl.ioii consislrt of Iw o c lauses,
M a n o i i a r  w l i c r c o f  t l i o  ( i r s i ,  d e a l s  w i l l i  i l i o  c o s t s  a . l l o w a ' l ) l o  . i n  a  

l iA M CKA NDH A H o c o i u l  w l t h  ( l i o  c o s l s  a l l o w a ' h l c  in a n

a ] ) ] X ' a l .  It is provided t h a t  in regard lo t h e  costs in a
suit tlie i)iea(l('r is lo be ('ntilk'd “ (o a ])ei’ceiiiaft'e on
tlie amount snc'd for, nccoi'din; '̂ to die rates specilled in 
Appendix L, as a renvniU'i*atioii f(H' liis troiihic in aiitin^’ 
in ])ehall‘ ol‘ iiis client, until t h e  decree in tiie suit is 
passed, and liiereal'ler i i n l i l  snch decree is l‘ulfilled.” 
Tlie second, ciaiise l a y s  down (hat tlie remnneration in 
respect of a n  appeal “ sliall 1)e Ihe same as is above 
prescribed in the case ol‘ an ori^'inal suit.” It is admit­
ted that i n  the case of an a;ppeal those words must l)c 
read as meanitig not a ,  percentjif:>e on the amount sned 
for, ])ut a peiteiita^^e (ui theaniouni forming’ (lie subject- 
matter ol‘ tlie appeal.

Tills tlien bein îj’ tlie scope of seciion aiJ, can it be said 
to j2i’overn siicli an appeal as tlie present? We think not. 
In the first place, tlu 'only (fueslion rais('d in (hisappeal 
was as to (he sta(us of th(‘ plaiiitifV, wh('(li(‘r he was or 
was not an a|>Ticul(u.rist wilhin (lu' nu'anin^^’ of (he 
Dekklian AgricuLt.urisls’ Relitd' A ct; and we ar(‘ of 
opinion that it  cann(] )̂ !)e said that any a;inount of money 
whatcn\^r conld be allocate(^*or described as (lie subject- 
matter of such an appeal. Secondly, S('ction 52 ch'arly 
contemplates the case of a decree which (('riniindes (ht‘, 
suit, for the remiineration is (o be for (he pU'adc'r's- 
trouble in acting?, nat only until the (h'cree in suit is 
passed, but also tlicreaft.er, until, such deci’c'c is fuinihHl. 
This, however, is a decree which did not and could ]iot 
terniimite the suit. Lastly, this pardcultir kind ()f 
appeal is a creature of the recent Civil Pj-oc-edure Code 
of 190(S, as interpreted ]>y this Cou:rt whicli has held (liidi 
an order that a party is or is not an â>M’icnltnrist within 
the meaning of the Act amounts to a prolindnaiy dec.i’ee, 
and 80 requires the party aggrieved, to appeal froui. it if
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lie wislies to contest it. No such appeal as tlie present 
was possible when tlie Regulation was enacted, and in 
our jndgment the words of tlie regulation cannot with- *  ̂out undue straining he'held to co ver the case of such an 
appeal or such a decree as we have here. But if section 
52 of Regulation II of 1827 has no application to this 
deĉ *ee, then section 7 of Act I of 1816 is equally inappli- 
cahle, and in these circumstances the case must inevit- 
ahly he governed liy Rule 65 of the Appellate Side 
Rules. I t  may ho that tliis result is in some respect 
auomalous as furnishing in ad ef[u ate remuneration for 
tlie labour and trouble which pleadci’s must incur in a 
particular class of cases. Om* duty, however, is limited 
to admiiiisteri ng the law as we (hid i t, and if our decision 
leads 1,0 the anomaly wliicli I have suggested, it will 
by 110 means bo the only or the most serious anomaly 
of its class now existing.

We must, tliei-efoi’e, aflirin the oixler of the Taxing 
0 nicer.

Order afihnnod.

R. R .

1912.
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I k fo i r  Mr. JiiKtice IkUchelor and Mr. Jiist/m lino.

JACIU BABAJI VAIiANGr a n d  o t i i e u s  ( o r i g i n a l  D e f e n d a n t s  N o s .  11 t o  

2(i), A in 'E LL A N TH , V .  B A L U  L A X M A N  V * V R A N G  a n d  o t h e r s  ( o k i g i n a l  

P l a i n t i k f  a n d  s o m e  o f  t h e  D e f e n d a n t s ) ,  R e s p o n d e n t s . ®

C iv i l  P i'ocedure Code ( A c t  V o f  IdO S),  section 11— Ees judicata— F i r s t  su it f o r  
p arti t ion— D eclara tor) /  decrce— Second su it  b y  o ther membei'S f o r  jyartit ion o f  
their  shiLre— Res judicata docs not har the second suit.

A Khoti villag-e Vas owned lij  two families Icnown as Varang and Desai. In 

1854, two members of tlie Dcsai family brought a suit for partitioning the one-

1912. 
O ctober  7.

« Soeoiid Appeal No, 5fl4 of lOOS.


