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APPELLATE CIVIL.

Before Mr. Justice Batchelor and Mr. Justice Shah.

DAYA KHUSHAL and otiieus (original Claimants), Appellants, The
ASSISTANT COLLECTOR, SURAT (original Referrer), Respondent

Land Acquisifion.Act (1 of ISO4)— Compulsory acquisition of landfor giiarryincj
imrposes— Special adaptahility for quarryi>ig is element for consideration—

Compensation.

Where a piece of land is compulsorily acquired by Government for quarry-
ing purposes its special adaptability for quarrying is an cleuicnt for cousider-

ation in fixing the amount of conipenaatioiL

Appeal from tlie decision of M. S. Advani, District
Judge of Surat.

The Government of Bombay acquired, on behalf of
the Bombay Baroda and Central India Railway, under
the Land Acquisition Act, 1891, 2 acres and 30 gunthas
of land at Pardi in the Surat District, for quarrying
purposes. On the land in question there were old
(uarries. Permission was not obtained from the
Collector to work the quarries. The claimants demand-,
ed compensation for the land at the rate of Rs. 2,000
per acre. The District Judge, however, treated the
land as a purely agricultural holding and awarded
compensation at the rate of Rs. 32-8-11 per acre. The
claimants ap™Dealed to the High Court.

G. K. Parekli, for the claimants.
S. S. Patka7% Government Pleader, for the respondent.

Batchelor, J..—This is an appeal from an award by
the learned District Judge of Sarat under the Land
Acquisition Act. Two acres and thirty gunthas of
land belonging to the appellants have been acquired by
Government for the B. B. & C. I, Railway, and it is
iImportant to note that the land has been acquiued for
the purpose of quarrying.
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The short point involved in the {ippeai'is, whetlier
tlie special adaptability of the land for (piarryiiig is a

MicsALmatter to be excluded from considciation. or not. Tlie
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learned Judge below wits of opinion, tliat it should be
excluded because tlic apx)ellants liad. never obtained
from the Government permission to (piany, and under
section G of the Land Revenue Code tlie right of
Government to mines and mineral products i land
such as thiy is expressly reserved.

Now, to begin wntli, the appellants are entitled to
claim that the compensation, sliouhl. be awarded to tliein
on the footing that the * value of land sliould be deter-
mined, not necessarily according to its present disposi-
tion, but laid out in. the most lucrative and a,dvautageons
way in which the owner can dispose d: itsee In the
matter of the Land Acgnisithni Act X of 1S70; Mjinjl
Khetseif\ It is quite ti'ue that under section (5of tbe
Land Revenue Code the appellants are not entitled as of
riglit to work the minerals in their land. Thaii circum-
stance, liowever, is not decisive of the (Juestion as to the
market value of theland, Eor, nnd(MRule 89 of tlie Rules
framed under section 2L1 of the Land Revenue Code it is
provided that “ The Collector may, at llis (lisc retion, sell by
public auction or otherwise disposer of the riglit to
remove...stone...or any other material which is the pro-
perty of Government for such periods, in such quantities
and on such terms as he thinks fit.”" By this rule the
Collector is empowered, if lie sochooses, by private treaty
with the appellants to authorize tliein to ([uarry in tliis
land. It is admitted before us that in actual practice itis
common for the occupants of such, lands to o])tain the
Collector’s permission to quarry on tlie payment of certain
fees, and this admission receives countenance from the
circumstance that a special scale of fees has been sanc-
tioned for the removal of stone and other materials from

W (1890) 15 Bom. 279 at p. 283.
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tlie soil. So far, therefore, tlie ai”pellants appear to be in
no worse case than would be the owiiers of agricultural
land for which, on its acquisition, the claim is made that
the market value should be estimated on the footing of
its building site value, because in tlie case of agricultural
land its conversion into a building site, equally requires
the permission of ClOvernme.nt and is equally subject to
the levy of certain fees. Yet in BliuJahalaxjpa v.
Collector of JJhanvar™ it was held that certain land,
though technically agricultural land, was rightly valued
on the basis of its being wnitalile for Iljuihling purposes
by reason of its proximity to a large town. The case,
therefore, appears to us to fall within the principle
which was laid down by the Court of Appeal in Eng-
land in Lucas and Chesterfield Gas and Water Board,
Bi re™.  That was a case where the land was acquired
for the purpose of making areservoir. The land had a
special adaptability for the construction of a reservoir,
and it was laid, down that the tiibunal assessiiig tlie
compensation ought to include in its consideration this
special adaptability as an element of value, and that the
consideration of this element was not to be excluded
merely by reason of tlie fact that the land could not e
actually used for the l'eaervoir unless statutory powers
for its compulsory purchase w're first obtained. In
delivering judgment Lord Justice Vaugluin Williams
guoted'what was said by Mr. )nslice (irove in J;?

Countess Ossal‘tnski/ and Manclie”fer Corporatkm”™ to
tlie following ellect:—* If the land lias wLa.t | may call
an adventitious value, that is, something beyond its
mere agricultural or normal value—and tliat is a market-
able value in this sense, that x“ersons wishing, for a
puijiose for which the land is X'eculiarly applicable,
to XYiide that land would give a higlier xY¥e for
that land—then the arbitrator has a fair right to take

W (1899) 1 Boni, L. IL 454~ (@ [3909] I K. B. 16. *
lleferred to in [1909] 1 K. 15 16 at pp. 24, 26
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that into consideration; it iIs a matter no doubt con-
tingent, but still it is a matter wliich is not to be
Khcral ignored or put out of consideration by an arbitrator.”
Assistant S0, liere, it seems to us that the special adaptability of

quarrying is a matter wliicli ought to lie
considered. In the result it may or uiay not bo tluit
the market value of tlie land will lie held to be cnliauced
owing to the siiecial adaptability. But the question is
one which, we think, ought to be includetl in, and not
excluded from, consideration. WJuit the Court has to
determine is the market value of this land, and it may
be that a willing purchaser would increase the ])rice
otherwise iiayable for the land by reason of its
adaptability for use as a quarry, and that the pricc so
offered would still be an increase on thc-ordinary agricid-
tural price notwithstanding that the purchaser liad to
allow deductions on account, iirst, of the lisk of not
obtaining the Collector’s permission uinler rule 8i), and,
secondh”, of the fees which would be payable to the
Collector in the event of permission being had. Ihit tiie
matter is one which, as we say, ought, in onr opinion,
to be considered, and since the learned Judgi> I)clow has
declined to consider it, we must now rcvei'se his award
and remand the case to luiii in ortler tliat he may th”cide
It afresh in the light of the foregoing observations.

It will be open to either party to adduce fresh, evidence
Avith a view to throwing light on the (luestion what is
the market value of this land considered as a parcel of
land with special adaptability for use as a cpuirry.

Costs will be costs in the reference.

We note for possible future guidance that the question
as to the land’s adaiitability as a quarry, wliich we luive
discussed above, is the only question urged on behalf of

the appellants.
Alvard reversed. Case remanded,
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