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and tlie Courts would desire to see altogether siip-

pressed.

j ™Mnst, tlierei‘ore, awtird tlie phtiiitLirB claim, snlyyict
fto the deductions | have alrefidy mentionetl, with ail
costs.

Tilere will I>e a decree for 1lit' ])la.iiitiil for Rs. 3,01()~8-0
with interest at (I [>er cent. j)ej*anuiirn [i*on] tkie .8tli ol
April

Attorneys for tlie plaintill': Aicssj-s. Co.

Attorneys ZIor tli* dol'cMidant: Jc's-sv.s-, .h\i(Ji((rai/iia
Bliwiji and jS/ayiiufas.

H'ull ((ecrred.
1. S. c

APPELLATE CIVIL.

Before }[r. Jioitiee lidlrhrhir nu<l <//m. .hn”tice Jiiin.

BAIFATMA wife of ALI.MA1IOMK1) AIYK15 (ouhiinai- Plaintil"!”), Ai'l'HI-
AL;IMAHONL I'l) ATYKH (omuiMA!- DKi'K.NNnANT), I{ksi'ON1>kn'l'.*

Indian Contract Act {IX of IS72), Hccliini 35— Piiblir. jjollvii— A(freeiiirntfar
future reparation between hmbuial (iml irife— JInhomcdan Laii'— Atjreemenis

void.
ft

An agreement for future scparivtHiu arrived d bctweisii huHbaiid and wii’c
(who are Mahoiiiedans) is void as lunii®” against iiulilie jxtlicy undw section 25
of the Indian Contract Act (IX ol: 1872).

JMieralli/ v. Sal'erkhanriohaiO-*, fullowcd.

Second appeal [I'roin the*.decision of Ji 0. Kennedy,
District Judge of Aliuu'dahad, conliiining (4( decidHd
passed ])y H. K. Melda, Additional Joijit Sid)oi{liiiate
Judge at Ahmc'da,l)atl,

Suit to recover arrears of niaintenunct'.

The plaintilf was tlie wife of tlie defendant’. They
were married in 1898, aiul liad Uved togelher as liushand
and wife. The parties were Mahoinedans.

Second Appeal No. 104 of |12, *
W (1905) 7 Bom. L. (>02.
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In 1907, the defendant 'n'lis tliinking of taking a
second wife to himself; ]Jie, tlierefore, executed a docn-
nieiit in favour of tlie plaiiitifl: in tliat year. The
material proyisions of the document were as foliows —e

“Yon are my married wife. And now as | mean to marry a second wife, 1
give you this agreement in writing as follows ;— W e are to live together iislong
as | and you (L e.) all agree. However, if disagreement takes place hetween
us, I am”to go on paying you from month to month at the rate of Ks. 8,

namely, Enpees eight per month for (your) maiuteuanec.”

Eveu after the execution of this document the parties
liAed together as husband and wife. They separated
about the l)eginning of the year 1908.

The phiintill: filed this suit on tlie 24t]i Octol™er 1910,
to recover from the defendant arrears of maintenance
foi; IS uioiitlis from. April 1909 to October 1910 at the
hale- (f i/upees eight per month, as provided in tlio
agreement.

The defendant contended iiiler alia that the plaintiti:
was not entitled to claim any maintenance from him as
he had already divorced her. *

Both, lower Couris held tliat the divorce set up l)y tlae
defendant was not proved, and that the plaintiti! was
uot entitled to any relief, for the document relied on
by iier, having l)een*’an agreement ter futu/e separation
Detwecn husband and wife, Vas void as against pul.)lic
policy.

Tlie plaintiti: appealed to the High Court.

L. A. Skah, for the appellant:—We submit that the
agreement in question is not against public policy. The
case of MehemUy v. appears at first
sight to be against us ; but it is distinguishable from the
present case. Tliere the suit was for restitution of
conjugal right, whereas the present case is for recovery
of maintenance.. Further, what is against public policy
in England, will not necessarily be so in India. An

agreement between Pars! luisband and wife to live
(1905) 7 Bom. L. R. 002.
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separate is valid : Kawasji Edaljl Bmil v.
and also among Hindus. BeeParsholtdni v. Bal Jadl""‘K

agj'eenient here is valid Mi“tlie par(vi.(s separated
soon after its execution. Bee IiV7soY v. IF/Aso:an.cl
HamidooUa v. Faiz((n}iissa™'

T. 11 Demi, for tlie respondent:—TlIit' afj’reeme.ii() in
question is void as against pnblic "oLicy, o i~ coiU'om-
plates future separation. Bee WHson w [T7/sy)/(®)
Cartiuvufhl v. Carkurif/fil™y W(>x/inral/li v.

Merrijiveaf/ier v. ; Jlind/fij  v. NINITIHLs - of

W<>shneath ("I

The decision in Mrlifrd/iif \» Sali‘erlr/Kiitoobai™Ni s
quite in point and ought lo goveni (his cas('.

Batchel;OR, J. —Wv haA'e hel'oi'(* us in this appeal an
agreement m*ad( het\V(‘M. a Mahoineihui linsl)aiid and
his wife, providing for a cyi'lain niaiidenance to be
given to tlie wife in the eveid. of ;i l'uturo separation
between tiieui. There can be no donl)l Itiat that is the
effect of tlie agreement, and that it con,templates not a
present but a i)i*ospeetive sc'paration. In fact the
separation did not takt' plact. uidil the lapse of some
weeks after tlie execution of th.e agreement.

The question is wlietlK'i* tliat agreemc'.nt is good in
law or is void as being ()i)pdsed to pTit)lic policy under
section 23 .of tlie Contract Act. 'This quesHon, ajising
also lietween Mahomedans, was considcn'ed by me, in
Melieralhj v. Sakerkliarioobai®*” where to the best oll my
ability | have explaiiaed the reasons which led me to
liold that sach an agreement, which would admittedly
be bad in English law, is bad. also as between Malio-
medan spouses. My leaiiicd brotlier informs me that
he is m agreement with the decision in Meheralh/s

W (1898) 2B Bom. 279. (IH5H) 4 Du G. M. & G. 1)82.
® (1899) 2 Bom. L. R. 72. (1831) 5 JH N. S. a3() at p.
(3" (1848) 1 H. L. C. 538. () (1804) 4 Gilf. 509
W (1882) 8 Cal. 327. @ (1827) GB. & ft. 200.

to) (1905) 7 Boiu. L \I i;02
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case, and it is unnecessary, tlierefore, to repeat the
reasons wliicli were tliere adduced.

-Upon further consideration | remain of the same
opinion, and | think it mecessary to notice onlj® the oiie
additional argument which Mr. Shall brought forward
in support of the wife’s case. That argument is that
the lule as to the public policy which obtains in
England in regard to such agreements cannot properly
I"e applied to similar agreements exeguted among people
to whom polygamy is by their law allowed. It appears
to me, however, that on analysis this argument cannot
be sustained. The utmost extent to which, | think, it
goes is tliat, Avhereas as a i™esult of a separation between
English spouses there are two people married yet
living separate, among Maliomedans, gwing to the
husband’s power of marrying another wife, you would
have in similar circumstalices only one of the spouses,
namely the wife, married yet living-separate. It appears
to me that this reduction in the extent of tlie evil which
the rule of law aims at suppressing ought not to affect
the general result. It is, as | understand it, as much
the policy of the Mahomedan law as of the English law,
that people wlio are married should live together and
not apart; and if that is so, it see?ms to ,nie thQ¢t there
should be no difficulty in afyplying to Maliomedans the
English Rule that any agreement such as this, whicli
provides for, and therefore encourages, future separation

between the spouses, must be pronounced void as being
against public policy.

For these reasons | think that the appeal fails and
must be dismissed with costs.

Rao,J. — | agree.
Apjjeal dismissed,
R. R.
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