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1 9 1 2 .  and tlie Courts would desire to see altogether siip-
,1 icasiiiAM p r e s s e d .

.Ji,bGONAni j  i^̂  n s t ,  t l i e r e i 'o r e ,  a w t i r d  t l i e  p h t i i i tL i r B  c l a i m ,  sn ly y ic t  
iTiJLsiuAs ft,o t h e  d e d u c t i o n s  I  h a v e  a l r e f i d y  m e n t i o n e t l ,  w i t h  a i lUamodar.

c o s t s .
T i l  e r e  w i l l  l>e a  d e c r e e  f o r  1 lit ' ] ) la . i i i t i i l  f o r  R s .  3 ,0I()~8-0 

w i t h  i n t e r e s t  a t  (I ]>er c e n t .  j )e j‘ a n u i i r n  l‘i*on] tJ:i.e .8 t l i  o l  
A p r i l

A t t o r n e y s  f o r  t l i e  p l a i  n t  i l l ' : Aicssj-s. Co.
A t t o r n e y s  1‘o r  t l i^  d o l 'c M id a n t : J/c'.s-.sv'.s-, .h\i(jJi((rai/iia 

B liw ij i  and  jS/ayiiufas.
H'ull ((ecrred.

II. S. c.

A P P E L L A T E  CIVIL.

B e f o r e  } [ r .  J io i t iee  l i d l r h r h i r  nu<l <)//■. .hn^tice Jiiin.

1<)12. B A I F A T M A  w i f e  o f  A L I .M A 1 IO M K 1 )  A IY K 15 ( o u h i i n a i -  P l a i n t i I ' ’!'’) ,  A i 'I 'H l-  

O ctoher  1. A L ;1 M A H 0 ]\1  I'll) A l Y K H  (omuiMA!- DKi'K.NnANT), I{ksi'0N1>kn'I'.*

I n d i a n  C o n tra c t  A c t  { I X  o f  I S 7 2 ) ,  Hccliini 3 5 — P iib l ir .  j jo l lv i i— A (free i i irn t  f a r  

f u t u r e  r e p a r a t io n  be tw een  h m b u i a l  ( im l  i r i fe — J l n h o m c d a n  L a i i '— A t j r e e m e n is

void.
ft

A n  a g r e e m e n t  f o r  f u t u r e  scparivtHiu a r r iv e d  d  bctw eis i i  huH baiid  a n d  w i i ’c 

( w h o  a r e  M a h o i i i e d a n s )  i s  v o id  a s  lunii^’ a g a i n s t  iiu l il ie  jx t l ic y  u n d w  s e c t io n  2 5  

o f  t h e  I n d i a n  C o n t r a c t  A c t  ( I X  o1: 1 8 7 2 ) .

J M i e r a l l i /  v .  S a l 'e r k h a n r io h a iO -^ , f u l lo w c d .

Second appeal I'roin the*. decision of J i  0. Kennedy, 
District Judge of Aliuu'dahad, conlii’ining (1j(( deci‘cH‘ 
passed ])y H. K. Melda, Additional Joijit Sid)oi‘(liiiate 
Judge at Ahmc'da,l)atl,

Suit to recover arrears o f  niaintenunct'.
*

The plaintilf was tlie wife of tlie defendant'. They 
were married in 1898, aiul liad Uved togelher as liushand 
and wife. The parties were Mahoinedans.

Second Appeal No. I()4 of l ‘)12. *
W  ( 1 9 0 5 )  7 B o m .  L .  (>02.



In  1907, the defendant 'n'lis tliink ing  of tak ing a __
second wife to h im se lf; ]ie, tlierefore, executed a docn- Bai

nieiit in  favour of tlie plaiiitifl: in  tlia t year. The 
m aterial proyisions of the document were as foliows :—• Aumahomed

A iY icn.
‘‘ Y o n  a re  m y  m a r r ie d  w if e .  A n d  n o w  a s  I  m e a n  to  m a r r y  a  s e c o n d  w ife ,  1 

g iv e  y o u  th is  a g r e e m e n t  in  w r i t in g  a s  fo l lo w s  ;— W e  are  to  l iv e  to g e th e r  iis lo n g  

a s  I  a n d  y o u  ( L  e. )  a ll a g re e .  H o w e v e r ,  i f  d is a g re e m e n t  ta k e s  p la c e  h e tw e e n  

u s , I  a m ” to  g o  o n  p a y in g  y o u  f ro m  m o n th  to  m o n th  a t  t h e  r a t e  o f  K s. 8 , 

n a m e ly ,  E n p e e s  e i g h t  p e r  m o n th  f o r  ( y o u r )  m a iu te u a n e c .”

Eveu after the execution of this document the parties 
liA^ed together as husband and wife. They separated 
about the l)eginning of the year 1908.

The phiintill: filed th is  suit on tlie 24t]i Octol^er 1910, 
to recover from the defendant arrears of m aintenance 
l‘oi; IS uioiitlis from. A pril 1909 to October 1910 a t the 
i;aie- (̂ f i/upees eight per month, as provided in tlio 
agreement.

The defendant contended iiiler alia  th a t the plaintiti: 
was not en titled  to claim any m aintenance from him  as

*

he had alreadv divorced her.C/

Both, lower Couris held tliat the divorce set up l)y tlae 
defendant was not proved, and tha t the plaintiti! was 
uot en titled  to any relief, for the document relied on 
by iier, having l)een*’an agreement te r futu/e separation 
l)etwecn husband and wife, ’v^as void as against pul.)lic 
policy.

Tlie plaintiti: appealed to the H igh Court.
L. A . Skah,  for the ap p e llan t:—W e subm it that the 

agreement in  question is not against public policy. The 
case of M ehemU y  v. appears at first
sight to be against us ; but it is distinguishable from the 
present case. Tliere the suit was for restitu tion  of 
conjugal right, whereas the present case is for recovery 
of m aintenance.. Further, w hat is against public policy 
in  England, w ill not necessarily be so in  India. An 
agreement between Pars! luisband and wife to live

(1905) 7 Bom. L. R. 002.
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1012. separate is valid : Kaw asji  Edaljl  B m i l  v. ;
" and also among Hindus. Bee P a rsh o l td n i  v. B a l  Jadi '̂^K

luTMA agj'eenient here is valid iV)i.“ tlie par(vi.(‘s separated
A l i m a h o m e d  soon after its execution. Bee lî /7,s'ô / v. IF /A so ;an .c l

A i \ e d .  HamidooUa v. Faiz((n}iissa^'^\

T. 11. Demi,  for tlie resp o n d en t:—Tlit' afj’reeme.ii() in 
question is void as against pnblic l^oLicy, ,1'or i(-. coiU'om- 
plates future separation. Bee WHson w  IT7/,sy);/(®); 
Cartiuvufhl v. Carkurif/fil ^̂ ;̂ W(>x/inra//i v. 
Merrijiveaf/ier v. ; Jlind/f i j  v. il/^//v/7//.s of
W < > s h n e a t h ( ^ l

The decision in Mrlifrd/iif  \^ Sali'erlr/Kiitoobai^^ '̂i is 
qu ite  in po in t  and  ought  lo goveni (his cas('.

BatcheI;OR, J. :— Wv  haA'e hel'oi'(‘ us in this appeal an 
agreement m*ad(' het\V(‘(M,i. a Mahoineihui linsl)aiid and 
his wife, providing for a cyi'lain niaiidenance to be 
given to tlie wife in the eveid. of ;i I'uturo separation 
between tiieui. There can be no donl)l Itiat that is the 
effect of tlie agreement, and tha t it c‘,on,templates not a 
present bu t a i)i*ospeetive sc'paration. In  fact the 
separation did not takt' plact'. uid il the lapse of some 
weeks after tlie execut ion of th.e agreement.

The question is wlietlK'i* tliat agreemc'.nt is good in 
law  or is void as being ()i)pdsed to pTit)lic policy under 
section 23 .of tlie Contract Act. 'This quesHon, aj’ising 
also lietween Mahomedans, was considcn'ed by me, in 
Melieralhj  v. Sakerkliarioobai^^^ where to the best ol! my 
ability  I have explaiiaed the reasons which led me to 

V liold that sach an agreement, which would adm ittedly
be bad in English law, is bad. also as between Malio- 
medan spouses. M:y leaiiicd brotlier inform s me tha t 
he is m  agreement w ith the decision in  M eheralh /s

W (1898) 2B Bom. 279. (1H5.H) -i Du G. M. & G. !)82.
 ̂: ® (1899) 2 Bom. L. R. 72. (1831) 5 JiH. N. S. a3() at p.

(3)̂  (1848) 1 H. L. C. 538. (?) (1804) 4 Gilf. 509.
W (1882) 8 Cal. 327. CS) (1827) G B. & ft!. 200.

to) (1905) 7 Boiu. L. \ l  i;02.
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ALIMAHOaiED 
A i y e b .

case, and it is unnecessary, tlierefore, to repeat the
reasons wliicli were tliere adduced. B a i

F a t m a

-Upon fu rther consideration I  rem ain of the same v.  

opinion, and I  th in k  it n’ecessary to notice onlj^ the oiie 
additional argum ent w hich Mr. Shall brought forward 
in  support of the w ife’s case. That argum ent is that 
the I’ule as to the public policy w hich obtains in  
England in regard to such agreements cannot properly 
l^e applied to sim ilar agreements exeguted among people 
to whom polygam y is by their law allowed. I t  appears 
to me, however, th a t on analysis th is argum ent cannot 
be sustained. The utm ost extent to which, I think, it  
goes is tliat, Avhereas as a i^esult of a separation between 
English spouses there are two people m arried yet 
living separate, among Maliomedans, gwing to the 
husband’s power of m arrying another wife, you would 
have in sim ilar circumstalices only one of the spouses, 
namely the wife, m arried yet living-separate. I t  appears 
to me th a t th is  reduction in the extent of tlie evil which 
the rule of law  aims at suppressing ought not to affect 
the general result. I t  is, as I understand it, as much 
the policy of the Mahomedan law as of the E nglish law, 
tha t people wlio are m arried should live together and 
not a p a r t ; and if th a t is so, i t  see?ms to ,nie thQ,t there 
should be no difficulty in  afyplying to Maliomedans the 
English Rule th a t any agreement such as this, whicli 
provides for, and therefore encourages, future separation 
betw een the spouses, m ust be pronounced void as being 
against public policy.

For these reasons I  th ink  that the appeal fails and 
must be dism issed w ith  costs.

R ao, J. :— I agree.
Apjjeal dismissed,

R. R.
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