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Before M r. Justice Baic.hchr and M r. Jm tice Shah.

S H A N K A R  Y E N K A T E S H  K A R O U P P I and akotiikk (ohioinai. D e fe n d a n ts  

riily IG ® ” • SAD ASI1.IV  M A H A D J I  KT'LKAIi.NT

---------------- (original P la in tiff) ,  liEsroNPENT.*^*

Mortgage— P rior and sidmqnenl mortfiagceti— Suit on prior mortgage to which 

the.'fuhsequent mortgagee not a parti/— Snbsequcnt mortgagee ohtaiving decree on 

his mortgage in absence o f f r s t  mortgagee— Sale o f  jyroperti/ suhjcrt to first 

mortgage— Suhs^equent mortgagee pinrhasing proj>ertj/ v;ith permission o f  

Court— Execution o f  decree hy first mortgagee— Subsequent mortgagee can ask 

the mortgage amount i f  first mortgage to he deter mi ned. again— B y  jm rchase 

subsequent mortgagee does not h se his rights under his niorfgage.— Etrtinguish- 

ment o f  mortgage— Transfer o f  Frnperty A ct ( I V  o f  1SS3), section 101.

In 1886, certain property was nK)rt',gaf>;ci1 to V. It was af2,'iiin uiort^’aged 
hy the same mortgagors to H in 1887. In 1892, V obtained a docn^e on liis 
mortgage. H was not made a party to the suit:. V  having sold his rights, his 
assignee K  obtained anotlier decree in 1896 against the mortgagors on the 
mortgage and otlier debts. To this suit also 11 was not. a jiarty. In 1895, II 
■sued on his own niortgago without,making t iii.> lirst niort.gagi^e a party. A (hjci'oo 
was passed in tenns ol: an award. Tlu; pi'cjjcrty was sold in execution oi' 
the decree subject to the lirst mortgage and was purchased by H with the 
permission ol' the Court. In 1908, the deereo'-hdldt.'r applied to execid.e t he decree 
o f 1896. II was made a party to the e.xecntiou jiroeeedings. It was cunt ended 
by H that he was not liound by the decree under execnl.ion ami was enlith.-d tii 
have the mortgage amount detennin(‘d again in the execnl ion proceeibngs. The 
decree-bolder urged that IPs mortgage had been extinguished by his pm-chase 
at the Court sale, and as such purchaser lie was bound liy the decree by whii'li 
the original morl^gagurs were bound at the date o f tbe aiiction-salc, and. that 
IT did nothing to show that he-intended to keep alive his imtrtgage.

Held, that as a second mortgagee II was entitled to rcihujm the lirst 
mortgage ; and to have the amount of the lirst- mortgage determined again 
as between himself and the first mortgagee.

Held, fm-ther, that as auction-purchaser II became entitled to all the rights 
which the mortgagors and the mortgagee liad at the date o f  the sale, i.e., to all 
the rights o f  the mortgagors as they existed at the date o f  the mort;gage upon 
wdiieh the decree was liased.

* First Appeal No. 237 of 1912,
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Held, also, tlfat H  must be presumed to hare intended to keep lus uiortgage 
alive, as it Avas clearly for his benefit to do so.

Appeal from tlic decision of G-. N. Kelkar, First Class 
Subordinate Judge at Belgaum.

Execution proceedings.
In 1886, the property in dispute was mortgaged by 

Venkatesh to Vithalrao. It was again mortgaged by 
Venkatesh to Huchrao in 1887. In 1892, A îthalrao sued 
on his mortgage without making Huchrao a part}" to tlie 
suit; and obtained a decree on an award. Shortly 
afterwards he sold his rights to Kanburgikars, represented 
by the plaintiff. In 1896, Kanburgikars obtained another 
decree, also based on an award, for tlie mortgage- 
debt of 1896 and other debt. To this suit, Huchrao was 
not a iDarty. In 1895 Huchrao sued on his own mortgage 
without making the first mortgagee a party. A decree 
was passed in the suit. In execution of the decree the 
property was sold subject to the first mortgage of 1886 ; 
and was purchased by Huchrao with the j)erniission of 
the Court in 1898. Huchrao sold his own rights to 
Kargnppikars (defendants). In 1908, the decree-holder 
applied to execute the decree of 1896 by sale of the 
property. Both Huchrao and his assignee ŵ ere made 
parties to the execution proceedings. It was contended 
by Huchrao that he was not bound by the first decree 
to which he was no party ; that he was entitled to 
redeem the first mortgage ; and that he was entitled to 
have the amount of the first mortgage determined 
again.

The Subordinate Judge overruled this contention 
and held that both Huchrao and his assignee ŵ ere 
bound by the decree to the extent of the property in 
their hands.

The defendants Nos. 8 and 9, assignees of Huchrao, 
appealed to the High Court, * •
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" 1913. K . H .  K d k a rJ o v  tlieappe]la]i{>--Hri('h'i-ao was luMther
SiTANKAn apartytotlie decree of 1.S02 nor to IJie docrco of 18!K>.

Yenkatesii ■\Ve are not bound by those decrees and arc entill.ed to 
Sadashiv liavc tlie acconiit of the niorf,i>'a,ge tnken over again. 
Mahadji. ggg Pandurancj SaM iarchaiul '̂ ^̂ ; Dehe/idni N a ra h i  

B oy  V. B am ta ran  Banorjee^^; B a  rn Clnirn Siruf v. 
iJhatiD'i Sinr/̂ '̂̂  ; and B m n N'arai'/i Sahoo v. B aiidi 
Pershcul^ '̂ .̂ A  purchaser at an asK'tion-.salo becomes 
the owner not only of tlie moi‘tgagor’s riglits l)nt also 
of those of the mortgagee. See M dijajilal v. Siiakra  
Girdhari^l

C. A. Bele, for the respondent:—Tlie appelhuit is not a 
puisne mortgagee. He is hound ])y the (le(vr('e by 
whicli tlie original mortgagoi's were hmijid at fclio date of 
the anction-sale. Hnclirao’s rj;:>'hts as st'c.oiici nioi-lgagee 
were extingidshed, having p(irchase<i. i:h(.> pro])ei'ty at 
the anction-sale. See Bar.^krixhna Sada.shiv v. 
ChoflimaPK Section 74 of tlie Transhvr o!‘ Pi'opc'rty 
Act does not apply; fyiit the docti’ine of uiergor (sect ion 
101) applies. Hnclirao has (k)n(' noMiiiigto show that 
he intended to keep his mortgage ali.vo.

Kelkar, in reply.

(J}tr. adv. vnlt,

Shah, J. :—This is an appeal a,rising out of certain 
execution-pi'oceedings uuxlei*. tlie fallowing circii in
stances :—Certain properties wore moi-tgagt'd l>y 
Yenkatesh and others to Vithalrao in iN8(). Tiiey were 
mortgaged again to Rao Bahadur Hnelimo in 1887 bv.a*-
the sam.e mortgagors. In 1802 Villialrao ol)tai]ied a 
decree on an award on liiw mortgage against the mortga
gors to which decree Huchrao was not a party, and sub
sequently in the saine year he assigned liis riglds to the

- . f= U l9 0 6 ) 31 Bom. U 2 . . , , . W (190.:t) 31-C al 737.' ' '
. ^^^1903) 30 Cair599. (1897) L>2 B nu. IMf).

■ ^*U l89{)) 18 Gal. 14fi, f'*) (1888) 13 Bom. 34^^'
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Kanbargilmr.s, wiio are now i-eiirosentecl l)y the present 
plaintill (decree-Lolder). I;., 1896 tbe Kanbi;^rgikars 
obtained- a fresli decree against tlie mortgagors for tlie 
mortgage-debt of 1886 and for otlier debts, wliich the 
mortgagors owed to them, in respcct of the lands 
mortgaged in 1886 and some other lands. Tliis also was 
a decree on an award aud Huclirao was not a party to 
it. In 1895 R. B. Hnchrao got a decree against the 
mortgagors on jiis second mortgage directing the sale 
of the moi’tgaged, property so r>ject to the first mortgage 
of 1886 ill favour ol: Vitlialrao. The first mortgagee and 
his assig:ns were not joined as i)arties to this suit by 
Huchrao. In execution of his decree Huchrao, with, the 
permission of the Court, himsell: purchased the property 
snl)]ect to the first mortgage of 18S6, at a Court-sale in 
or after 1898. Huchrao sold his rights as auction-pur
chaser to the Karguppiivars in 1911.

Tlie decree-holder applied in 1908 to execute the 
decree obtained on an aŵ 'ard in 1896 against the 
:niortgag(.)rs, and. to bring to sale all the properties—in
cluding the properties wliich were mortgaged to 
Vith^ilrao in 1886 and again to Huchrao in 1887. The

HM3^

ai>plication was made in tlie first instance against the 
mortgagors or their legal representatives. Subsequently 
on the decree-holder’s application Huchrao and the 
Karguppilvars were joined as defendants Nos. 7, 8 and 9 
respectively in tlie x̂ resent executioii-xiroceedings.

The facts as stated above are ad;mitted by both the 
parties. I.n tlie lower Court seveiid issues were raised. 
But the controversy in. tliis appeal is co;nfined to issues 
Nos. 11 and 11. The lower Court lield that Huclirao 
and tlie KargupxiiJvars v/ere necessary parties to these 
proceedings, ?ind tliat the;f were boiiiid by tlie decree 
under exoc'sition though, tliey were not parties t« it. In 
the appeal, which has been preferred l.)y defendants 8 and 
9 (the Kargupxiikars) against the order madfi by the
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lower Court on the basis of tlie above findings, the 
correctness of the findings on botli tlie issues is 
questioned.

It is contended on behalf of the appellants that they 
are not bound by the decree but that they are entitled 
to redeem the first mortgage in favour of Vitlialrao and 
to have the mortgage amount determined again. So far 
as the appellants’ right to redeem the mortgage of 1886 
ie concerned, the decree-holder does not contest it. The 
real point in dispute between the parties is whether or 
not the present appellants are bound by the decree 
under execution.

The appellants have got all the rights which Hnchrao 
had and if Hnchrao would not l>e bound by the decree 
the appellants clearly would not be bound by it. It is 
necessary, therefore, to consider Huchrao’s rights. We 
think that Huchrao not being a party to the decree is 
not bound by it. Huchrao as a vsecond mortgagee could 
have been and should have been joined as a party to tlie 
decree of 1892 as well as to the decree of 1896. But he 
was not so joined. Considering Huchrao’s xiosition 
simply as a second mortgagee, we think it is clear, that 
he would be entitled to redeem the first mortgage and 
Avonld not be bound by any adjudication as to the 
mortgage amount between the mortgagors and the first 
mortgagee. While redeeming the first mortgage he 
would be entitled to have the mortgage amount fleter- 
inined again as between himself and tlie first mortgagee. 
This appears to us to be a necessary consequence of 
the second mortgagee not being made a party to the 
suit between tlie mortgagors and the first mortgagee.

In the case of Times_ Chunder Sircar y.-Mussumniaf 
Zahoor Fatlma^^\ their Lordships observe that “ Persons 
whohave,taken transfers of property subject to aniortgage

«  (1890) L. R. 17 I. A. 201 at p, 212.



cannot be b*onnd b y  proceedings in a snbseqnent snit 
betw een the prior m ortgagee and the niortgagor, to Shâ k̂au
w liicli the}^ are never made j)arties The cases of
Thenapi^ci Oheftiar v. Marimuthu Nadani )̂ and of Sadasiuy

Dehendra Narain Roy v. Ramtaran Banerjeê '̂̂  also MAirAB.ii.
snj)port the same vieAV.

W e haÂ e so far considered the position  of Hnclirao as 
a second mortgagee. In the absence of any tiling more, 
the decree could not be ];)inding upon Hnclirao. But it 
is argued on behalf of the plaintifl: (decree-holder) that 
liecause H uchrao obtained a decree on bis mortgage, 
had the prox^erty sold in execution, and purchased it 
him self at the anction-sale, his right as second mortgagee 
has been extinguished and that as a purchaser he is 
bound by the decrees T)y w h ich  the original mortgagors 
were bound at the date of the anction-sale. In our 
opinion this contention is based upon a m isconception 
of the auction-purchaser’s i30sition in  the case of a ' 
m ortgage-decree. In a num ber of decisions of tliis 
Court it has been held that the purchaser at an anction- 
sale bcconies the OAvner not on ly  of the m ortgagor’s 
rights but also o f the m ortgagee’s rights or in other Avords 
the purchaser becom es entitled to all the rights o f the 
m ortgagor as existing at the date of the mortgage : see 
Khevraj Jiisrup Lin(/ayâ ^\ Dadoha Arjunji 
Damodar Raghifnath^^\ and Maganlal Â  Shalcra 
Girdhar^^\ I f  this rule is applied to the present case, it 
is clear that as anction-purchaser H uchrao became 
entitled to all the rights Avhich the m ortgagors and the 
mortgagee had at tlie date of the sale, i. e., to all tlie 
rights of the mortgagors as they existed at the date of 
the mortgage, upon AAdiich the decree AÂ as based. Thus 
by the purchase Huchrao obtained some additional right,

0) (1 008 ) 31 Mad. 258. (3) (1 8 7 3 ) 5 Bom. 2. *
(2) (1 9 0 3 ) 30 Gal. 599. (1891) 16 Bom. 486. '

(® K 1897) 22 Bom. 945. ’  •
r -~ — —
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• U'i3. ]y[it tliei-e wiiH ]io derogatioji rroiu any ot tlie riglits, 
SuAXKAu "  wiiicli Ijo portserised as second niortga^^eo before tlie sule. 

V e x k a t k s i i  lias been nrged tluit wJien the purchaser is the 
SadIsiiiv mortgagee himself, tJie rights of the martgagee become
Mahaiui. extinguished, and the pirrcliaser gets only the mortga

gor’s riglits. We thjjik that the eircuinstan.ce that the
purchaser is the mortgagee liiniself ami. not a llrii'd
l)ersoii malres no dill’ei'eJice in IJie 1‘esu.lt, so far as t.lie 
present point is (:'(.)ncei.‘ned. Huclirao as auction- 
purchaser got nil the riglits which a si ranger would 
have got as a pnrcliaser and notliing less. As obsei'vc'd 
by their Lordships of the .Indicial Committee in. 
Mahcibir Pershad Siriglt y. Maciia(jhien^^\ “ Leave to 
l)id puts an end to tlie d.isal)ility of the .mortgagee, and 
puts him in tlie same position as any indepeiKlent 
pxircliaser It is not denied in this case tliat Hnchrao 
purchased the property after o])i!iining leave to bid.

It is farther nrged that Huclii'ao did nothing to sliow 
tliat he intended to keep alive his mortgage.'. We do 
not think tliat it was necessarv for him to do an vthing*> * o

to keep the rights ali';e. By virtm  ̂oi; tin̂  ])n.rchase, lie 
got certain rights as purcltaser wliich include the rights 
of the ni(.)rtgagee. His riglits as second, inorl.gagee ai.'e 
not directly a-sserted as sucii l.)ut as having passed, to 
Hnchrao th(' purchaser. To the state of facts, such as 
we have, neither section 101 of tiie 'l.’ransfer of Fro'porty. 
Act nor the principle underlying tliat section has any 
application. Assuming, liowevei', that IJie soction 
or the principle thereof applies, it in ch'ar t lrnt inuh'r 
section 101 of the Transfer of Pi-operty Act the incuin- 
brance was not extinguished, as it was ch'arly for tlie 
beuel.it of Huchrao to continue it. Ev('ii apart from 
section 101 of the Tninsfer of P.i.*operty Act, the result, 
wonltUbe the same. It is a, well establisinnl rul.(» that a

W (1 8 8 0 ) L. li. 16 I  A. 107 at p. 114.



'IK 
'AS'

^ I a h a d j i .

Court rIioilIcI presnme in tlie absence of any evidence 1913. ' 
to tlie contmry tlint tlie incuin])ran"or intends te keei) SiiAXKAn
the incninl)ranee on lOot, when it is for liis benefit to do V enkatesh

i).
SO, In the present case Hnchrao must be presumed to S a p a s h i v  

liavc intended to keep it alive, as it was clearly for his 
lienefit to do ,so. See G-okuIdoss G-opa7doss y .  liamlmx 
Seocliwul̂ '̂ '̂  and TJiorite v. Cann^ .̂ VYe, thereforo, hold 
that Hnchrao as second mortgagee was entitled to 
redeem the iirst mortgage, tliat us pnrcliaser at tlie Conrt- 
side in execution of tlie decree on his mortgage lie got 
that rig lit, that lie is not bound by the decree under 
execntion, and that tlie Kai'gnppilvars as claiming under 
liim are entitled to redeem the first mortgage in favour 
of Yithalrao, and to have the amount payable on the
said mortga,':>'e delermlLied as between themselves and
the present decroe-liolder.

In tills view of the case, botli pai'ties are agreed that 
the fjnestions l)etween the decree-holder and the 
Karguppikars cannot be determined in these execution- 
proceedings, but m ust lie left to he decided in a 
separate suit.

The result, therefore, is that the appeal is cillowed 
and the darkhast dismissed as against defendants 7, 8 
and 9 with costs througlioiit on tlie plaintiif.

Ajyjeal alloivcd.
E. R.

0) (188  0  L. R. 11 I. A. 12(). [18'.)5] A . C. 11 at pp. 18, 19.
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