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INDIAN LAW REPORTS,

gimnbai) (Sevies.

APPELLATE CIVIL.

Before Sir Basil Scott, Kt., Chief Juitice, and Mr. Jvatice Beaman.

DHKD MULIA BHANA (original Defendant), Appellant, v. DHED
, SUNDAR DANA (original PLAINTtFF), Respondent.*

EasemenU Ad (F of 18S3), sections 78 and 23— Eaaemeiit— Projectioft of
p.aven— liaising the height ofthe eavea— Burden on the servient tenement not

to he increased— Customart/ msement—-Privacy— Invasioli.

“

The term easement ” as defined in the Easements Act (V of 1882) appli*#
just as mud! to a projection of eaves in a dry countr} where there is do
(iiscliarge of water as in a country where th*re is abundant rftinfall and ther®

in discharge of water.
man has acquired an ea.sement from a projection of his eaves to &fixed

extent over iiis neighbour’s land, he can raise the heiglit of those eaves «o long

as lie does not throw an increased burden on the servient tenement.

The defendant constructed a window and apertures {jali») in the back wftll
of! his hourfe and tliey commanded the plaintiff's khadJdci or courtyard which
could be used for females to bathe and similar purposes of privacy. From the
defendants’ window the people sleeping in the plaintiff's house could be seen
and from the apertures, though above a man’s height, & person, if he was so

_inclined, could peep through into the plaintiff’'s house and the male apartmont
next to the open veraudah {osari). The plaintiff having- sued for an injunction

restraining the defendant fi'om. making aiiy openings in his wall,

JSfici', that though it was doubtful whether the plaintiff was entitled to relief

on the ground of the invasion of his privacy, etill as there was a written ftgre*-
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ilient between the parties in the year 1879 whereby the (Iffendant’s fatlier
agreed that lio would not make any opening in Ids liack wall, the plainiilt bad

require the defendant to close the said apertures and Avindow,

Second appeal against the decision of B. C. Kennedy,
District Judge of Alimedabad, in cross ap])eals Nos. 260
and 284 of 1911, vaiying the decree of M. B. Bhatt, First
Class Subordinate Judge.

T]ie plaintill; sued for (1) an iirjunction pei'inanent]}*
restraining the defendant from making any opening
whatever in his back wall abutting on Ihe x”hdntiirs
ing him in biiildiiig a wall on liis own Jand so as to
close up the new openings made by (lie defendant
during the pendency of the suit, (W) an Injunction per-
manently restraining the defendant from shifting his
eaves from tlie position in which tliey stood and beyond
10 inches wliich was their original projection, (4) an
injunction permanently I'estraining the defendant trgjin
raising his house so as to disturb the liglit and air
enjoyed by the plaiiitilfs house, (5) an order for the
removal of the acts compla'med of, siiould tliey be made
during the x:))endency of the suit and (6) sucli otJier
relief as the Court might deem pro]>er to award. The
plaint alleged that the defendant was rebuilding his
house with tlie intention of raising it and to shift his
eaves and to project them beyond tlieir limit of 10 inclies
on the ground of i™Maintilf's courtyard and tliat such acts
would disturb the privacy of liis house and interfere
with its light and air.

In denying the plaintiff's claim the defendant con-
tended inter alia that there were in the lac]i wall, of
his house two apertures and one window for more tlian
20 years past, that the plaintiff had not acquired the
easement to receive light and air to liis liouse as the
story thereto was raised within the last 20 years and
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. tliat no injury resulted to the by liis raising
IlIs lionse.

The Subordinate Jndge fonnd tliat the defendant’s
back wall was a dead wall without openings as alleged
by the plaintiff, that the defendant had not projected
his eaves beyond their former limit, that the plaintifl;
bad acquired no right of easement to the upper story
of his house, that the plaintitf could not preA’ent the
defendant from raising his house, that the plaintiff, was
entitled to and liad enjoyed privacy with resi®ect to his
upper story and tliat the ilefendant’s intended building
interfered with the privacy of the plaintiff's house.

The Subordinate Judge therefore issued an injunction
requiring tbe defendant to close his two apertures and
one window in dispute in tlie back wall of his house in
suit and restraining him from ever making any oi”*ening
whatever in the said wall in future. In otlier respects
the plaintilf's suit was dismissed. In connection with
the plaintitl’s claim relating to the window and the
apertures the Subordinate Judge referred to an agree-
ment, Exhibit 23, dated April 1879. Tlie agreement
was produced by the plaintilf and it contained a stipu-
lation on the part of the defendant’'s father that lie
would not make any ox:>ening whatever in his back wall.
AVitli respect to, the plaintiff's claim as to the eaves the
Subordinate Judge observed :(—

It is true dcfeiidaiit lias raised liis house and has in doing so shifted the
position of. tlie eaves. It is argued for the plaintiff that on the authority
of the ruling in Ranvliod v. Ahdidahhai (Born. L. R. G p. 35fi) the
defendant has orjiy the right to uiaiiitain his projection where it was originally
and that he cannot shift its position. This rithng related to the right of the
owner of the soil to build l)eloAv and above the said projection without disturb-
ing the projection as such. The riding decided that the ownership of the
column below and above the projection remained with the owner of* the soil.
This ruling does not consider tlie question 'of easeinent, for apart from the
encroachment and adverse possession the defendant has ii* the present instance

acquired the right of easement to discharge his eaves in the plaintiff's ground.
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Defendant’s house is there these nmrf tlian 20 years and defendant ha.s discharged
rain water from his roof on the |)laintill's ground. In raising his house
defendant does not, | tliink, increase the bunion in the plaintilf’a soib
By raising his house defendant has given the plaintiff tbe faidlity to raise his
own house if he liked provided he managed to receive tbe i-ain water from liis

(defendant’s) eavos into some strurtnre like a teri'ace.

Botli tlie im’ties preferred cross-appeals. The plaint-
iIff in his appeal urged that the First Court was .wrong'
ill its liiiding as to the rigiit of the defen.daiit to project
his eaves, and the defendant iti liis appeal urged that
tJdie first Court was wrong in its ilnding as to th(’
plaintifFs right of privacy, and. in finding tliat the
windows were new.

The District Judge dismissed the defendant’s appeal
and in allowing the plaintill's appeal enjoined the
defendant “ not so to construct the eaves of liis new roof
as to project over the land of~the plaintiff” for the
following reason —

Tlie right to protrude eaves <»ver the land in possession of anotlier is a totally
different right to an casement to discbai-gc rain-water, llain-water can be
discharged without protrusion of eaves, aud eaves can be })rotruded without
discharge of rain-water. The right to protrude eaves is a physical invasion
of immoveable property™® and as such is exposed to a prescription tif 12 years.
Therefore the fact that a person hag had his roof encroaching in one part of

plaintiff's column of air gives him no right to give np his old encroachment

and begin an entirely differently situated encroachment, still less to t'nrther
protrude.

The defendant pi'eferred a second appeal.

G. N. Thakore, for the appellant (del'eiidant).—The
finding that we have projected our eaves is due to a
misapprehension of the law. It was admitted in the
plaint that our original eaves projected to the extent of
10 inches and relief was claimed on that footing. The
first Court found that our present eaves are in a line
with the eaves of the otjier house. The District Court
erroneously assumed that tlie projection of the eaves
was an encroachment and found that there was an
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elicroaclinient because tlie present eaves are difl'ereiitiy
situated. TJie projection of eawves is an easement as
Jield in Chotalal Hirachand v. Mtnulal GagalhduiiK
We also reiy on Hawelj \VaUer ™\

The injunction I'egarding the windoAV and apertures
sliould not stand. Tiie parties arc Dheds (scavengers)
and not (vntitled to the rigljt of priMacy wiiii respect to
their houses AAdthaiit alleging and strictly proving tlie
custoin of pi'ivacy. No siicli cusLom was alleged and
proved. Tlie linding also is very lialtiug. The open-
ings command a view of tlie open courtyard and tlie
male a,partments of tlie liouse. No rigid; of privacy
could be claimed Avith respect to these: Keshav Mar-
kka V. Ganpat HiracJdia)ilU™\ Shriiiims Udplrav wv.
L. EeidS™\ Tlie ruling in Manhhankar Bargovan
Trikam Nars™” is not applicalile and the privilege
sliould not he extended any L'urtlier.

@& K. ParrJcli, for the respond.ejd. (jdaintill).—The
finding as to the eaves is a finding of fact and cannot
be disturbed in second appeal. The District .Judge did
not merely proceed u])on tlie assniiiptioii tfiat tlie pro-
jection was an encroacliment. i*ven if he did, Ae
suhinit thjit he Avas riglit. A new coilonn of space is
now occujiied by the eaAls TJie bnrden on the
servient tenement Avould he increased by the roof being
raised. Besides it is not found that the eaves are meant
for rain-water.

As regards the windoAv and apertures both the lower
Courts found that our right; oi priv;:icv is iiiAvaded. The
right of privacy IS recognized in (>n]ai*at b.y custom :
Mani”~hankar Hargovan v. Trikam JXlas¥K It was
not necessary to allege and prove it. TJie window and

W (1913) 37 Bom. 491. (1871; 8 Bo>a. TL C. B. (A.C.J.) 87
(3 (1873) L. k. 8 C. P. 162. W (1.S7:i)rf Boij. H. (J. ii.
(5) (1867)5 Bom. H .C.ii. (A.C.J.) 42.
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apertures do overlook our windows and the Ichadin
mulia  WLich is used by females. The finding is binding in
shana  yecond appeal. Besides tlie injunction as regards tlie
SNDR  window and ai”ertures our claim is also based on tlje
agreement which was arrived at between the parties
and which is relied on by tlie Courts.

Thakore, m reply.—There was no reference to tlie
agreement in the plaint. Tliere could be no jirivacy as
to the courtyard. Admittedly tliere are tenants in tlie
lilaiiitilfs liouse.

Scott, C. J.—There are two questions on wliich the
parties are at issue in this appeal. Tlie tirst is wliether
the defendant who at a previous time liad liis eaves pro-
jecting ten inches over the plaintiffs hind, (and so far as
we can judge he had uninterrupted enjoyment of them
for twenty-five years) should be interfered with, when lie
raises the wall of his house and projects the eaves to tlie
same extent at a correspondingly increased lieiglit. The
learned District Judge has held that except in tlie case
of the discharge of water from the eaves tlie nature'
of the interference with the right of the servient tene-
ment is trespass and not within the law relating to
easements. We a<3 iinable to agree with, liis opinion
upon that point. It appears to us that the delinition of
‘easement ' in the Easements Act applies just as inucli.
to a projection of eaves in a dry country where there is
no discharge of rain-water as in a country wdiere thei'e
Is an abundant rainfall and there is discharge of water.
It is to he observed, moreover, that in Ahmechdiad there
Is often an abundant rainfall, and the eaves must be
used in the ordinary course for the discharge of rain-
water. The case falls within the decision of this Court
in Chotalal Hhxichand v. Manilal Gagalhhai™ If the
defendant has acquired an easement from a projection.

W (1913) 37 Bom. 49J.
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of eaves inches over the plaintiffs land, he can raise
tlie height of those eaves so long as he does not throw
an increased bnrden npon the servient tenement. That
iIs provided by section 23 of the Easements Act: see
also Harvcjj  Waltcra™M

We understand the learned District Judge’s lindiiig,
that the defendant has projected his eaves beyond their
former limit, to l)e based upon his proposition of law
that t]].e defendant cannot project his eaves at all at a
different height to that at which they were originally
projected. The decree of the District Judge, therefore,
must be modified in respect of the eaves.

The second point is based upon a customary easement
which is alleged to be in force throughout Gujarat.
Customary easements are recognized under the Ease-
ments Act, section 18. It was stated in Manishankar
Hargovcvn Trikam Nars¥¥\ that “ A series of deci-
sions, extending over a long number of years, has settled
the question, that, in accordance with the usage of
Gujarat, a man may not open new doors and windows in
his house, or make any new apertures, or enlarge old
ones, in a way which shall enable him to overlook those
partitions of his neighbour’s jiremises which are
ordinarily secluded from observation, and in this man-
ner to intrude upon that neighbour’s privacy ; and that
an invasion of privacy is an infraction of aright, for
which, the person injured has a remedy at law Tlie
decisions which are quoted in support of that proposi-
tion do not entirely bear it out. For example, one of
the cases quoted is Syed Imambuksh v. Guggul Pur-
blicodas”¥\ decided in 1862, where the plaintill sued to
cause an eyelet made in the back-wall of the defendant’s
house to be blocked up as destroying the i”rivacy of his

« (1873) L. R. 8 C. P. 162. ( (i867) 5 Bom. H. C. R. (A.C.J.) 42.
(@ (1862) 9 Harrington 274. =
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premises. Tlm 'fi'feiidiijit pleade!!. tiirit I'K' ej)eiii:ug was
not receni aix? liia- the phiintiir did not siiltei’ any
mconvonic'nc! mMi i. It with uih-'ged. by the plaintiff
that the opr'nin.i? coi'id !")(' used iit oi'der io look into Ids
privy. Tl'e h'la-ued AHslsiant Judge, however, did not
consider tlial tlie phnntiil'suffered, any material incon-
venience from his y: rd heiog eonunanded by the eyelet,
and the Sadar Diw'ai i Adawlut aceepting the fhiding of
the Assistant Jndge conlirnied his decree with, costs.
That is the most recent case to IxX' foinui. in the Reports
prior to the decision in Mmiis~licmkar Hargovan v.
Trikant Nars'"Y\ 'IMuUn in Keshav liarkha Ganpaf
Hiracha)f<I’™\ in a second appeal, Meh-ill and
Kembali., JT, after refei'i'hig to the dictum in 5 Bom.
Il1. 0. Reports, said: “We are certainly not disposed
to exte.od the privilege further tlian it was carried in
that case ; and Nsit appeal's from tlie Assistant Judge’s
judgment in the pi‘csent case tluifc tlie window opened
by tlie defenda.iit io()NS not into t™ i>hiintitr's private
apa,rtments, lint iji.to an open coiii.’tyard outside liis
house, we are of opil.i.ioii that there lias been no invasion
of the piaintitrs pi‘i-.acy which will entitle him to iuive
tlie window chised.” Jiel!G the tinding of the lower
Court is that “ tlie jalis and-windows in the back-wall
of the (l.efenda,nt's house command a khadlrl or court-
yard which is a place which can be used for ‘femal.es to
bathe and similar purposes of xnivacy, anti, tlie defend-
ant admits tliat from Ids prese.nt window people sleeping
in. ] laintiffsliouse can. be seen, and ihGJalis are no doubt
above 1l man’s lieig]it but if one wei*e inclined (o peep
throng].! the same lie can peep straiglit into the
plaintitT's house— tlio male apartment next to the osari.
Even if he were to ])eep into the kh.adki of the plaint-
iIffs hmise the privacy of his people and that of his
tenants would be disturbed”. If the case rested there

(1) (1807)0 Bom. H.G.li. (A.a.;i.) 42. (2 (1871) 8 Bom. H.C.E. (A.G.J.) 87.
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we sliould hesitate to liold tliat tlie plaintiff was upon
tliese iuidings entitled to relief having regard to the
decision in Syed Imambuksh v. Giiggul Purdhoodas™
and in Keshav Harkha v. Ganpat Hirachand™\ But
there was an agreement between the parties reduced to
wilting in April 1879, in wliich it was agreed by the
defendant’s father that he would not make any opening
in his back-wall. The wall in which these jalis and
willdow”s, which are complained of, are ojiened, isa con-
tinuous back-wall with the back-wall in existence at
the date of the agreement of 1879. Having regard to
that agreement we cannot interfere with the decision
of tlie lower Courts requiring the defendant to close up
the jalis and windows which he llias opened in his
back-wall.

We, therefore, vary the decree of the District Judge
by deleting the injunction against the construction of
the eaves of the new roof so as to project over the land
of the plaintifl. It must be understood that this
variance of the District Judge’'s decree in no way
authorizes tlie defendant to xiroject his eaves more than
ten inches over the plaintiff’'s i®rojierty. PlaintiS; must
have the costs which are incidental to tlie institution
of the suit. As to all other costs eachiparty must bear
his own.

Decree varied.

G. B. R.

W (18B2) 9 Hamngton 274. @ (1871) 8 Bom. H,C.B, (A,0.J.) 87.
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