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Bpfove Sir Btiail Scolt, Kt., CJIn<f <uid Jfr. Jni*lirc Beaman.

INMAI[AMADGATrS.WAi,Ai) DADASAIIEB KANTfII (oriuixai. Dekendant 1),

Appkllant, KAJABAIVSIIA (tUUU IIOSMANBAKSHA and anotiiru
(original PLIAINTIKF AND DIJFICNDANT 2), IIKSPONDIiN'rS.” o

Ltuid iiHHIfpied to wsupport rdUjlom tteri'iee— AUciiat/on by Jiohla— Lecific—
Adreme 30>isest<i(ni— Lun/tatidii— Su/l to recover jiOHsession of ratnn land on
the (jroa)id that the inortgarje Inj the preriouA holder cemed to he effective on
hh death.— Defence of tenuncij for a term— lJistnIMsal of salt— Suhfiegueid

tiiiit to recocer potinetfiiion. on the firound that the decenHed holder had no ritjht
to alienate the land in amj niannei— Ken jiuliciita.

Il the cawo (>['a Ici'isc fur iv (criii ol'y(‘iirs 1))'the linldcr I'ur the tiiin; being’
(il: lands assiftiicd™o support services rciidi‘'rcd io a IVlakaii and n'ligioiis
c'oiimiiniity by siicct'Ksive lioldoi’N lime be’ins tn niii not [I'l'uiii (he cdniinciico-
niciit oT till! tc'iiiiiay nl’ tlie Jici'suii i-layiiiiig In linid as a Iriiaiil, but Iniiii llio
mda\e when the claims of the prtrfies beeaiiie upeiily and midoiibtedly advei'H(!.

Tehait Ham C/inmJer Sin(jh v. Srima/i Madho KuniariWw and Trimhah
Itaindiandra v. hhel'h (hdtun Zilani*™\ mforfod to.

The iilaintifV brdiiglit a suit on thi* i~Toiind that Ilie alienation I>y Avay of
niori{i;age of cerlaiii servieo vataii lands eeased to be ell'eetivc on tlie death of
tlie alii'nor, the jirevioits holder. The defendant contended that the docmnent
of iilieiiatioii was a lease and Iluit mortgage, ‘'riie suit "was dismissed on tlic
grorrnrl thaylie Jihijjuti(f faifi'd to establish his couteiitiou as to the character

of tlu! doenmeiit vipoii whii4i lie had dcetud to g'o to trial.

In a siibsc*([iieiit suit the, plaintilf asserted that the lands in suit being Sarv-
Tiiani continuable in the ])laintiir’s lI'aiiiily in the .succession of disi‘ijiles, the
pliiiiitifr’s deceased predecessor had no right and ])o\ver whatever to pass in
writing those lands by way of mortgage or lease or in any other manner so as

to let the writing continue in force art:er liis death.

Ifeld, tliat the subse(iuent suit was not maintainable owing to the bar of rea
jndkata. The. eomjilaint in both the suits was the unlawful retention by the
defendant of the lands after demand f<ir delivery j’ree of incuinbranees. I'he
matter of the retention of possession of the liuids by defendant upon the terms

assorted by him had been heard and luially decided in the lirst suit and could

not be raised again.

~ First Appeal No. 140 of 1911.~ ~
(1 (1885) L. 11, 12 1. A. 188 at p. U)7. (U)09) iU Boni,
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Woomaiara Dehea v. KmtohamlIni DomceO), j-ofen-cd to.

Naru Balvaiit v. llamchandm 'TuMec™, (li,sl.ingnisIKi(l.

First appeal agaiiist'the tieci.sioii of. G. V. Patvarclliiin,
First Class Siibortliiiate J'lulge ol Dliarwar, lii orlgliial
suit No. 11 a}; 11)10.

TIP™ plaintifl; sued for a declaration tluit the lands in
SLut leing tlic properly of the Fak'irs o[ Malapur Makaii
descojidible to tileir disciples belon.i'ed to i)hiintiir and
to recover possession ol tiie sunie frojii tlie delendalits
witil Bs. 2,500 as mesne prolits toi; tlie past live yeai'S
ajid luture mesne prolits. Tlie plaint alleged that ttie
lands were 8arv-Inain and l)eloi)getL to tlie plaintiirs
I'aniiiy as Faivirs ol tlie Malapiir Dodd Malvaii, that plain t-
iifs g'randlatlier liajabakslia was a Fakir j.)f the Makan
and as snch owned the lands, that on Kajabaksha’s
deatli. Ills son and disciple Eosiian enjoyed the same
till about the year 1901 when he died, that plaintill
being the son anti disciple ol Koshali was,owner o! the
propeity, tliat defendants were in possession under a
sell-lignidatiiig mortgage execidetL by Eoshan in 1(S01
to defendant 1’s father for a term of vears in satis-
faction, of an old debt of Jis. 7,000, that Koslian had no
right to alienate the lands ljeyoad fiis lif(i-tinie*an(H;hat
the canse of action arose on lioshaniH deatli in 1901

Defendant 1 answered that the snit was 1)arred by res
jU(l'cata I>y reason of the decision in suit ISIa 155 of
1907, that it was also barred Iy limitation because the
plaintilfs cause of action arose on the date of the aliena-
tion by Eoshan, namely, on the 28th May LS91, as the
property was the endowment property of the Makan;
tha,t one Dilavajlviran. had an interest in the lands under
aji awai'd between his wife Davalatbi and the defeud-
ant, lience he# should 4)e joined as a party, tliat tlie
property ttid not l)elong to the i)laintiH:’s family ])ut to
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tlie Makaii and was cleseenclible from one Fakir to
anoilLer as his disciple, iluit Ilie alienation by way of
lease made >y plaintiffs fatlicT in favonr ol‘ defend-
anr I's Jtlier in 18D1 for a tejiii of 75 years was bind-
ing' on tlie plaintiff as it was for the benefit and pro-
tection of tlie Makan and lliat the lease was binding
on tlie ])Jaintill* by reason :dso of tlie decision iu sidt
No. loo of 1907.

Defendant 2, Dilavarklian, replied to the same elTect
and denied ]jis liability" for niesiie prollts as lie \vas not
In possession.

Tlie Subordinate Judge found ilud tlie suit was not
time-barred and that it was also not barj-ed by res
jvclicafa by reaso]i of tlie decision in suit No. lof) of
1907. He, therefore, allowed t]i(" ])Jainliil"s claim for
declaration of ownership anl possc'ssion aiui awai'ded
toMiim Rs. 1,500 for past mesne p]*ofits. Enliire mesne
profits he directed to be determined under Order XX,
Rule 12 of the Civil Procedure Code.

Defendant 1 appealed.

Coj/ajl with. K. Il. Kelkar for the appellant (defend-
ant 1). .

CrT"G. M'adkarni.iwith A. G. Desoi for resj)oj.i(lon.t 1
(plaintill;).
G. S. Mnlitavkar for respondent 2 (defendant; 2).

scott, C. .-T. —Tlie only two points aigued In tliis
appeal are limitation iind rasjudioafa.

The property in suit consists of lands at Malapur anti
sion to Iris deceased fatliei* and Gnrn 1”osliaii wlio was a
Fakir of the Makan of Malapnr and held also tlie oilic(’
of Sirrgiiro. The lands in suit had Il)een alienatcnl by
the previous holder of tlie oiTlee of Snrgnro in favour of
the ancestors of defendant 1 The last alienation was
made by Roshan in 181)1 by way of lea.se in favour of
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defendant Ts father for a term of 75 years in satisfaction
of an old debt of Rs. 7,000. The phdntillf’s case is
tliat Roshan had no power to alienate the pro])erty
l)eyond his life-time and he claims to recover possession
on the footing that since Roshan’s death the lease is no
longer binding.

It 45 admitted that the property descends to the
disciple of each holder of the office of Surgnro in
succession, and that according to custom the son of the
hist holder is ai)pointed disciple, snccessor and Snrgnro.
It is found as a fact and the iinding is not challenged in
appeal that the plaintili is tlie disciple nominated by
Roshan to succeed him. It is also found that the lands
ill suit were granted for the support of the oflice of
Surgnro. This finding also has not been seriously
attacked. It is not now contended that the lease was
granted by Roshan:for a necessary purpose so as to biAd
tlie property iu the hands of successive liolders. Roshan
died in 11)01 and the plaintiff contends he is entitled to
challenge tlie alienatioji at any time within twelve years
ot: that date. The defendant contends that time ran in
Iris favour, as lessee for a term, from the date of the lease
and, t]iat tlie suit is bm*d. In support of this argu-
ment the defeiidant placed reliance cWefly -fcipoiT'tlio
judgment of the Privy Council mVrnaiiasanibcmda v.
Yehi Paiulamni®\ That was a case of sales of an office
wi]ich wei® void ah Initio and it was held tliat time ran
in favour of the purchaser from the date of the sales and
tlie vendor's right and the right Of his son who would
succeed to the office by inheritance was barred after
twelve years. In the present case however \ve have no
sale of ail office but a lease for a term of years bv the
holder for tlie time being of lands assigned to support
serAdces lendeTed to tjie Makan and a religious com-
munity by successive holders. The rule in such cases

w (1899) L. B. 27 1. A.
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tliat tite holder of tbe lands may aliojiate them lor his
owji Illle or any sliorter period hut caniiot separate tliem
peruiaueiitly I'rom the dulies to wlucli they are annexed
S5as to bind his successor: sec Mayne's Hindu Law,
section 401 (7tli Edn.).

In g recent judgment in somewliat SLmil.ar case ttio
JiLdicial Comiiiittee Jield that a lease granted Yy a
Molrunt Awviose predecessor had receivetl the land as a
gil't lor tlie service of pai.*tlciilar kk)Is wliose Slieba.it lie
AYss, was valid only® during his lil'e-time and was
recoveral)l.e by Iris successor suing within tw”elve years d;
thedeatli ol the lessor Mohimt: xKyiurain Goswanil v.
/SlujciDia Clicu'CDi NcuidiK

It is contended lor the (hvfejidant that this class of
cases is distin™U.ishal)le as here the properly is Jieritable
hy sons subject only to their nomination by their Il'atlier
as™disciples. The rigJit ol: the |)laintiir would then liow-
ev¥er be regulat(‘d by the rule, which has been applied
in. the ciise of (lliatwa,!! teniifes in Telcalt llcnu. (J/udir
dcr Hinfih v. jSn'jiKffi Aladho and. in tiie
case of saranjanis in Tr'nnhdk v. Sliclch Gn I(i})i Zild}u"\
viz., that tijiie woidd begin to run not from The com-
mencement of tiie tg.nancy of the pefson, claiming to
hold as alenan.'f bntrfj’om " date wiien the claims of

mthe parties I)ecame openly and luidonbtedly ad verse. On

tiris footing tliere was n(j adverse possession during
Rosluin’s life-time. For tliese reasons we think the plea
of limitation, falls.

It is otherwise liowcver with (he pleii of resjudicala.

In suit No. ir)5 of 1907 the plaintiif by his next friejid
sued fdie defendants for possessioii. of tlie lands now In
suit free of incuml)ran,ces.

It was alleged lliat the docnuuviit by way of lease
MEinn t v VAW

(1909) L. li. 3G 1. A. 148. @ (1885) L, i. A > 197-
(3) (1009) U Baui. 3i'B.
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in reality a mortgage, that liaviiig regard to tlio I'act that
the clefenduiits’ father liad been prcYloiisly in possession
of tlie lands as nsnfnickuiry niortgagee under an eai'lier
niortgag'e, there ~Yas in fact jiotliing due l)y the plainttH;
and therefore being’an agriculturist Jie was entitled to
sue for redemption i)rior to tlie expiration of the agreed
term.: Iris plaint then JnOceeded as follows : Moreover
tlie said lands being liiani lands and person ~Yho took
(geAe ?) a mortgage of tdieni in writing J)eing dead tlie
defendant is bound to surrender them gratis under the
Waian Act. Tlierefoi'C iliis suit is liled/’

Tlie allegation of mortgage by an agriculturist was no
doubt resorted to in orth'r to avf)id the plea that tlio
suit was jnemature while tlie allegation that the aliena-
tion 1)y way of mortgage was void after tiie death of the
mortgagor was deliberately i)ut forward as a second line
of attack. The cause of action was stated to have arii”*ni
on tlie 15th of Marcli 1907 when the plaintilf demanded
delivery free of incuml)rances and tlio defendant refused.
The writteji statement iu that suit set up the case tliat
the document iu question was not a mortgage l)ut a
lease, that the alienation did not fall under the AVatau
Act aud that the suit was burred as liaving been

iustituteci more than twelve vears fre«m. IIk" date of
the lease. .

11 tlie j)resent suit the plaintiil’s case is stated in
para, o of the plaint as follows —

The said lands Ix'ing Siirv-Tnam lands wliicli nro to coiitinno willi tlio
Dlaiiiti(T’s t'ainily in the siiccosKiou of disciiilcs in tlu' capacity of Malapur
Makandar Fakirs tlio. deceased KosliaiiliakKlia had no right and Jlio\vor whatever
to pass in writing' those lands by wjiy of niortgag'o or lease or in any oUier
manner so an to let Uicni~conliime in force after his death. There is no reasou
fur the land to continne with the defendant hut if the defendant is asked to

relinquish the lands he does not rcliu(iiiish them. Therefore it hecanio
necossavy to file tlins suit.

The com]jhrilit in both suits was the unlawful reten-
tiou (y the Tlcfendant of the.-lands aftoj* deinand fo*

220
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delivery free of incumbrances. In Dbotli suits tlie point
was put forward by tlie plaintill; tliat tiie alienation
ceased to bo elfectiv(' after the death ol' Rosbanbakslia.
lir the iirwt suit the defendant expressly alleged tliat the
dociiinent of alienation was a lease and not a mortgage,
hut tJie ])laiiitlil: wlio had tlio conduct of the procec'dings
deliberately declined to accept tliat \iew of the "oeii-
inent or to assert liis right in the altei'native ou that
(asis.

The tirst suit was tiisinissed by the Court on ilu
tion as to the character ot the document upon winch lie
had elected to go to tiial. The matter of the retenlion
of possessioji of the hind hy the (hvl'euchint upon the
terms asserteil 1)y litm has been heard and iinally
decided in tlie tiist suit and cannot raised again.

Woo})uifnra Debea v. Kritiiolcantuice

It was argued hy Counsel for the phuntilf that tlie
Court had no jurisdiction hy reason of tlie provisions of
the Court-Fees Act to try aiiy issue in the first suit
except the question of the plaiutitf's right as an agri-
culturist to redeem. We liave not l)cen referred to nor
are m? awaik of anv a*ithorit? for the cojitention. The
plaintiif by his next p'iend was (loim'uKs /ifis and the
Conrt-Fees Act did not prevent him from luiving his
case shaped in tlie way considered most atlvantageous
to him.

The case of iVaro Baloanl v. llarachaiulra .7Wr-
det'® relied upon for the plaiutitf is clearly distin-
guishable. It presejds none of the essential features
of tlie present case. The two suits- there were not
concerned with the relations of the plaintllf and defend
ant arising under one and the same docu”nent. There
was no alternative line of attack in the first suit deli-

(1872) 18 \V. 11 IGS. {2 (1888f 13 Bom. 32G.
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berately abaiidonecl by the- plaintiff ; on tlie contrary
tlie plaintiff asked for and was refused in tlie first suit

permission to change 14s suit to one in ejectment.

We are of opinion tliat this suit is not maintainal)te
owing to the bar of venj*Klicata, We reverse the decree
of the lower Court and dismiss the suit with costs
throii™>iout.

Beaman, J. —1 entirely concur.

Decree revejsed cuul suit dism issecL
GB L

APPELLATE CIYiL.

Before Mr. Jugtkc liatchehir and J/y. Jusikr Jiiio.

RANGACHARYA APPAYACiITaRYA PANDURANGI VATMUKTM
(OHIGINAL P laixtiff), APPELLANT,v. DASACHARYA SANIVALPACHARYA

NAVRATNA and others (original Defendants), Respondents.*

Limitation—Adven”~c possession— Title— Bombay Regulation V of 1827, sec-
tion1l t —Rule ofpositive law— Limitation Act (X 1V of 1859), section 3 X—
Limitation Act (I1X of 1871), section 2 8— Repeal if section 1 of Bombay
Regulation V of 1827— Effect of repeal— Construction of statute— Rule of
positive lav: not affected by lav) of Hmitation-\Endoinment of village for the
purpose ofperformi)ig Karpur Mangi*larti— Trustee— Alienation by trustee—

Adverse poHsession by alienee.

In 1G78 a village was given in Inam to the then Swami of the Utturadlii
Math for the purpose ol; meeting the expenses of a religions service called the
Karpnr Mangalarti at the temple of the Math. A successor of the Swaini gave

®First Appeal No. 1S0O of 1911.

t The material portion of the section runs us folloM's :—
1. Whenever lauils, houses, hereditary oflices, or other immoveable
pi'operty have been held without interruption
Possession of land, etc;., for a longer period than thirty yoai'S, whether
for more than thi|jtyyears hi; any person as proprietor, or by hho and his
a good title. heirs or others deriving right from him, such
. possession shall be received as proof of a suifi-

cient right of property in the same.
B 1827—7
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