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OBIUINAL CIVIL.

Bpf(n\ Mr. Justke Dectnuui.

HASSONALLY MOLEDINA, Praixtiff, r. POPATLAL PAKBIIUDAS

AND ANOTHER, DEFENDANTS.B

Doctrine of saihfaction— Inapplkah'dity in Lidia of doctrine (f satisfaction
JndiKn SncceHsionAct (XoflSO 0), sectio/i 1G4— Geneml aj;i})licahility in India
of the 2>i'incip|es of the Indian Sncccsision Act i)t sofar an they are not over-
riden hy some i®pecial prorision of local lair or vsa<je—- Khojas— Laic appli-

cahle to Khoja v-ilh— The Indian Eridence Aci (Il of 1872), section 02.

Tlie plaintiff cliiimeil to I»e entitled to a sum oi: inoiiey depositcfl 1)y liiiu
with one Karniali Molediiia, deceased, a Khoja Mahoniodan, and also to alegacy
under the will of Kanuali Moledina. He lherefure sued the executors of the
will of Karniali Moledina for a declaration to that (‘ifcct and for the administra-

tion, if necessary, of the estate of Karmali j\roledina.

The defendants maintained inter alia that the legjfcy must be taken as
intended as payment of the balance duo on the deposit by the plaintiff from
Karmali Moledina and that the plaintiff coidd not claim both the legacy mid
the debt.

Held, that, inasmuch as (he jirinciples <if int(‘rpretati(«<i announced in the
Indian Succession Act were intended by tbc Legislatnre to be univcisally
applicable unless overridden by some special provision of local law or usage, tiie
doclrhie of salisl'action which is abolished I>y section 1(54 of the Indian

yuccessi(m Act niusl I»e considered as exploded in India.

Held further, that if it be considered that lke wills of Khojas arc GTiverned
by Hindu Law, the will of Karmali Moledina w"ould be*governed l)y scction 164
of the Indian Succession Act, but. if such Mills arc governed by Mahomedan
Law, the will would have tn be interpreted in accordance with the provisions
of the general law ul’ evidence, and, in particular, Avould be governed by the
pi‘ovisions of section J2 of the Indian Evidence Act, and that in cither case the

defence set up under the doctrine of satisfaction would be rlefeated.

Quoire, whether the wills of Khojas arc governed by Hindu or Mahomedan

Law\

I n Noveml.)er #1908, the plaintiff, depos.itecl with one
Karmali M,oledina, a Kljoja, tlie sum of Rs. 9,500 and
received a ~Yriting gf acknowledgment for that sum
dated the }4t.h of November 190tS.

Nenit X.1. 944 of 1911. /
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On the 19tli of July 1011, Kamiali Moledina died

iAssdNA I Yeaviiig a will, dated tlie IcSli ol -Inno 11)11, svlieieby he

M oledina

appointed the dei'eiidnnts asiiis ('xveiiloi'H mid by ela,nse

FdBZXILAh 8 of Avhicli lie hogii.eathed (lie KuUii of Rs. 1),)(( to the

Parbhudah.

plaintiil' in the lollovving' (erriis —

To my lit'otlier lliisanally iMole(]Jina T naincly iiiiio ilionwiml as
Bakiiiiis (Ji:il)a). Bi'i.'aiiso) lio lias im siri‘iigtii in [liiiii t<» cai’ii liis livrlihood.
Therefore the above moiioys shall remain iiivcsleil in jjfii(hl Hceiiriiy thnmgh my

(‘xecntors and they shall pay llie iiiediiu! (hereor In him (in llasaiially iVlelcdina).

Tlie plaintid* sued tlw3 d('l'eiida.nlri Tor a deelai'alioii
that lie was enlilled. to Ihe sum deposili'd hy him wilh
Karmali Moledina and alsolo ihe le.i»'acy IxHuieatiied to
the plaintitr and also, ii‘necessaiy, for llu' adnrinist ration
of the estate of Karmali Moledina. 'IMJ (h'tVndants in
their pleadings llechired that Ilie sniii of lis. -MJ part of
tlie deposited sun] ol' Rh. Niad bei'ii alrea,dy repaid
to tke plaintid hy Kai'niali M.oledina and submitted,
infer alia \\iat the Rs.!),0(H nu'ntiotied in ehuise & of
the will of Karmali M'ohnlina was intended to be in
satisfaction of the debt, oI’ Iks. 1),000, tin' balance of the
deposited sum, and not to hi' a legticy in addition (o it,
and that consequently (tie plaintiil' coiild not claim i)ay-
nient of botii the debt ylid the' legacy.

Taleiiarkhan with Karuja.'iov the plaintill/
with Darar, for the defendants.

Beaman, J.:—Thissuitwas brought by the plaintill to
recover adeposi tof Its. 9,0()) fi*oni 1le t'stat e of 11ic (leceascx 1
Karmali Moledina and a legacy of eipial amount given to
lum by clause 8 of tlie will. The suit was brongld.
against the executoi-s, wlio resisted the ])laint lirS claim
on two main grounds : (1) availing tbi'msi'lves of the old
and, asfar astliis country is concerned, ex))lodetl doctrine
of satisfaction, tliat the legacy ijillie will was no m.o0
than a payment of the deposit or del)t a,niU therefore,
that the plaintiil could not have botdi tlu'iheht and the
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legacy ; (2) tliat inasinucli as tlie execntorB liad not given 1012
tlieir assent to tlie legacy, tlie plaintilll could not snC  Hassonarey
tliem directly as upon*a complete title for tliat anioujit, ~ ™°'"*"*
nor as a creditor of tlie estate could lie sue the execufors  POPATLAL
without asldng for an administration of tlie whole ="

estate.

In order to avoid as much as possible unnecessary
dillicnlties arising out of teclinical defences of that kind,
tlie plaintiff was allowed to amend bis plaint so as to ask
in the first instance for a declaration tliat lie was entitled
to his debt and liis legacy ; in llie next, il' necessary, for
an adininist lation of the estate. Tothe plaiiitsoamended
the executors liave put in a supplemental written state-
ment, reiterating tlieir defence l)asetl upon the doctrine
of satisfaction, and furtlier claiming That all parties
interested in the estate yuglit to be joined iji this suit.
As to tliat, they will be able to couie in in the adiMiiis-
tratioii suit if they desii’'Cto do so. Tlie execntors were
asked wdietlier they admitted that tliey’lield sufficient
assets of the deceased to meet all claims upon the estate,
for, if they did, it would prolialily lie iinnecessai'y to
make the usual administration decree. They do not
atlmit that tliey liold siillicient n”sets to meet all claims ;
and wiliere tliat is so, tliv* usual and 'propc™' course no
doubt would be, where either a legatee or a creditor is
suing, to have the whole estate administerecl.

Before (lealiiig witli tlic substantial ol)jection taken by
the executors, 1 should liivo to observe in passing upon
their del'eiice under section 112 of the Probate and
Administration x4.ct tliat that section appears to me to be
unfortu]iately worded. If it really means what it says,
the practical consequences of applying it strictly logic-
ally would be ahsttrd, for, however inst a legatee’s claim
may be, no V™ourt cofdd decree it upoji an incomplete
title. Tli“refore, as long as the executors chose to with-
hold tlieir eassent, it is difllcult to find any rem.edy of
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wliicli tlie legatee Jitigliti eirociiially avail liLiiiseit Tlie
executors appearto liave Ilionglit Ilial wliile this objeetion
~voiild be fatal to a suit bi;oii|>'lil (Lirc'ct Iy a™ai list tlieiu, it

POPATLAL  would be obviated as sooji as (lie i'oriii of (lie suit, was

Pahbhudes.

aiidadnjinist]-al ion ol' tIKH'state/*’i'anted. Merely
as a matter of acadeniicai. loVVie, | do not see liow tliat in
anyway afleets the position. J cannot Drini™ JuS™self,
liowever, to beljeve lliat' tluv® law it'ally nu'ant to leave
legatees tlius completely a( Hie intMcy ol pei’'veyrse o*
capricions executors ; aijd it cei'lainly does appear* to me
that the Legislatnre ini®yljt willi advanla™e aller or add
to the words of this section and tlu* sod ion which coLj'e-
spouds with it in the Indian Snc(!cssion Act.

I now pass to a considtMal ion of ih(* ex(u*iitoi*s’ nuun
defence. | liave alr('ady said lInil as far as this country
is concerned the doctriiu' of esatisfacl ion is explodt'd.
Bect*on 164 of the Indian Suc<-ession A(*t expressly
a])olis]ies it, aud, allhough Ilial A('l does not aj>ply to
Hindus, Mahonu-'dans or Buddhists, it:.cannot I)(*donbted
that it was the inlinition of tlu‘* L('gislatnrc to annonnce
what they considenul to he a generally correct ))i*incii)le
of interpretatiou univcM’sally applica bh' unlc'ssoverridch'ii
Dyjaijnu3 sp”'cial j)rovision of local law oi’ iisagt’. 1 may
further add that if i“hojas :7iu ivally to bi'ti'eatcd as
Hindus for llu' purposes of making wills as well as in all
uuitters of succession and inhi'ritaiicc, then tlu' will
at present in dispute bc'ing regarded as that of ii Ilindn
would be governed by the in-ovisions of section KJlI of
the Indian Succession Act. 'Phis j)oint lias fre(Juentl.y
come l)efore nu™ during ilu' livcyc'ars 1 havt® Ihh'U sitting
ou the Original Bide of this Court, I~*havc; rc'pcatcdly
expressed niy own opinion that it lias nc'ver yet. btu'ji
authoritatively ajid finally decidc'd that foi- all testa-
mentary purposes aKhojaMalionu'>dan is 10’ l)c treated as
though he were a Hindu governed by the Findu Law.
There are observations in a judgment ofbir Lawr('nc(‘
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Jenkins in the case of Advocate-General v. Karmali®\
wliicli indicate that tli™teminent andlearneclOMefJustice
thought that in this Presidency Khoja Mahomedans were
governed in all testamentary matters by tlie Hindu. Law.
As, liowever, that opinioii appears to have rested chiefly
upon the assent of counsel oflong standing and experience
who were arguing the particular case before him, | have
never been able to regard it as an authoritative and final
decision of the ciuestion, for a question so important and
so vitalty affecting the interests of a large, wealthy, and
influential community coidd liardly l)e properly decided
upon the admissions of counsel made prol)ably for their
own convenience in tlie argument of a particular case.
However that may be, if Klioja Mahomedans are not
governed by the Hindu Law arid section 164 of the Indian
Succession. Act is, therefore, not applicable to their WMIs,
tlien the interpretation of those wills would seemingly
have to be made in accordance with the provisions of the
general law of evidence. Section 92 of tlie Evidence Act
would then create even a nioi'e formidable bar to the
defence upon which these executors rely than any section
to be found in the Succession Act# It is true that sec-
tion 92 is not to be applied”™ in contravefttionn”r super-
session of any of the special provisions of the Indian
Succession Act relating to the interpretation of wills.
But the executors, as far as | can see, are not entitled in
one breatli to deny the applicability of tlie principles
enunciated in section 1()4 of the Indian Succession Act
and also the applicability of tlie general rule of evidence,
which, as soon as the provisions of that Act are got out
of the way, governs the interpretation of all documentary
evidence.

In the preseitt case it *is enough for me to say that |
adhere to evep” word of my former decision in the case of
Pestonji v. FrmnfI*\ particularly wliere | have eiidea-

(1) (1903) 29 Bom. 133. () (1910) 12 Bom. L. R. 863.
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voured in that jiiclgment to gToimd my decision upon
general principles. Tliat was a iar stronger case tlian
this ; for here even were any Court not precluded by the
provisions of section 164 read with those of section 62
of the Succession Act, or leaving tliat Act entirely out of
consideration l)y section 92 of tlie Evidence Act, from
going behind the plain language of the will in seai'ch of
Imaginary motives and conjectured circumstances, still
reading the will as a whole | do not tliink that any Court
even in the early days in England would liave l)een
disposed, where tlie language is as plain as it is liere, to
go very far in that direction altliougli no doubt tlie
doctrine ofademption lias been applietl. very peremptorily
and caiTied very far. In claiise 8 of tlie will the testator
says in as plain language as possible that he gives
Rs. 9,000 to the plaintill: as baHMs. i; do not see liow
any bequest could have Dbtfei] expressed in plainer
language. Upon the princi])ie, tlierefoi*e, of PoMonjl v.
Framjl™™ and without covering the same gi‘ound again,
| have no hesitation whatever in coming to. the conclu-
sion that the plaintiil; is entitled to tins legacy.

The debt to the extent of Rs. 9,000 is admitted. Tlie
plaintiff, is, thereforCj, clearly entitled to the declaration,
lirlms ated fpr in f)rayer (a) to the plaint; and there-
upon to have the us*ual adnfinistration decree prayed for
In prayers (c) to tlie plaint.

Costs of the parties u) to tlie present out of the estate,
those of the executors as between attoi’ney and client.

Costs and further directions resi'rved.
Liberty to apply.

Attorneys for the plainti.n!: Hlimnrao® MIno-
clieher ¥Hiralal.

Attorneys for the defendant; UcKjhavayya,
Bhimji Naffinclas. « r

Suit deerend.

(1010) 12 Bom. L. K. 8>3



