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CEIMINAL APPELLATE.

Before M?-. Justice Batchelor mul Mr. Jusiico Heaton.
1912. ' EMPEEOB t. OHIMANLAL JAGJIVAN.*

August 30. ‘fradhwanCivil Station—British India—Bombay Ahkari Ad (Bombay Act V of

1878), section 43i—B M ng—Importaiion— Carryinohli{\.ng by rail from Wadliwan
Civil Station to Yiramgavi. »

/

Tho ,acoused was charged with having imported into tho Prosidoncy of Bombay
IMng (an intoxicating drug), an offeuco punishiihlo under soction43 of tho
Bomhay Abkari Act (Bombay Act V of 1878), inasmuch as ho carried with him
twenty tolas of hhdmj from Wadhwrn Civil Station to Viramgain by rail:—

Held, that tho Civil Station at Wadhwan was not a part of British India aud tho
aocuBod was guilty of tho offonco with which lio was charged.

Triccam PanachaTid v. The Bonihay Baroda md Central India Itailway Cmn-

l=), not followed.

Queen-Empress v. AMul Latib valad Abdul liahiman™'?), followed.

This was an-appeal by tlic Goyernmcut of Bombay from an

ordei'of acquittal passed by the Second Class Magistrate at
Viramgam.

p

The accused purchased twenty tolas of hhdng (an intoxicating
drug) at Wadhwan Civil Station, and carried the article with
him to Viramgam (a place in British India) which he reached
by rail. When searched™ at the Viramgam liailway Btation,
the packet oihlulng was foui;i,d with the accused. On these
facts, the accused was" charg6”™ with having imported the

* Criminal Appeal No. 2G3 of 1912.
t The material portion of tho soction runs ns follows:—

43. Whoever, in oontravention of this Act, or of any rulo or order made
under this Act, or of any license, permit or pass obtained under this Aut,~

(@) imports or exports liqguor, homp or any intoxicating drug into or out
of any part of tho Prosiden<jy of Bombay ;

n n n K M n n

shall be punished for each such offence with fine which may extend to ono

thousand rupees or with imprisonment for term which~may extend to six
months, or with both.

W (1885) 9 Bom. 244, @ (1085) 1ljBom. 18G,
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intoxicating drug without a license into the Presidency of
Bombay, an offence punishable under section 43 of the Bombay
Abkari Act (Bombay Act V of 1878). The defence of the
accused was that he believed that Wadhwan Civil Station was
part of British India, and that his act consequently was not
an offence.

The “Magistrate held that Wadhwan Civil Station was part
of British India, following the case of Triccam Panaohand v.
The Bombay Baroda and Central India Bailway Goinpany™K
He, therefore, held that the accused had committed no offence ;
and acquitted him. *

The Government of Bombay appealed to the High Court
against the order of acquittal.

L. A. Shah, acting Grovernment Pleader, for the appellant.—
The case of Triccam Banachand v. The Bombay Baroda and
Central India Bailway Compam/”\ on which the Magistrate
has relied, is the decision of a single Judge and is not binding
on this Court. In Queen-Bmpress v. Abdul Latih valad
Abdul Bahi7iian™ it was held that the Eajkot Civil Station
is not a part of British India. 'The treaties under which
the Civil Stations at Rajkot and Wadhwan are held are in
identical terms (see Aitchison’s Treaties, Vol. VI, p. 183).
The latter decision governs this case and the Wadhwan Civil
Station is not within British ladia. See also? Hemchand
Bevchand v. A™ani Saharlal ChiIMamlal™K

Bombay Abkari Act does not apply to the Kathiawar States,
which are governed by their own Abkari rules. The act of
the accused in conveying bhdng from Wadhwan Civil Station
to Viramgam amounts to importing the drug into the Bombay
Presidency and he has committed an oifence punishable under
section 43, clause {a) of the Bombay Abk;ari Act, 1878.

%
T. B. Desai, for the accased,—The decision in Triccam

Banachand v. The Bombay Baroda and Central India Bail-

() (1885) 9 Bora. 244. (@ (1885) 10 Bom. 186.
(3 (1905) 33 Gal. 219.
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way Gomany™™ is exactly in point and ought to govern this
case. The case of Queen-Binpress v. Ahdul Latih valad Abdul
Bahiman™ refers to another State and is based on a different
treaty. r

The area assigned to railway purposes in Wadhwan is by
treaty vested in His Majesty (see Aitchison’s Treaties, Vol. VI,
p. 190). The Railway Station at Wadhwan is in any event
apart of British India. The act of the accused in carrying
hlidng from that Eailway Station to Viramgam does not amount
to the offence charged against him.

Batchelor, J. —In this case tlio accused was chargcd under
section 43 of the Bombay Abkari Act (Bombay Act V of 1878),
with importing an intoxicating drug into the Presidency of
Bombay. The fact proved is that ihe accused brought twenty
tolas of hlidngr,, from Wadhwan Civil Station to Viramgam.
Viramgam admittedly is Britisli. territory. It is further
admitted that the importation ef twenty tolas of hlidng into
British territory from foreign territory would be punishable
under section 43.

The only question which arises, therefore, is wliether
Wadhwan Civil Station is within the Presidency of Bombay or
not. The Abkari Act extends to tho whole of the Presidency
of Bombay (see section 1) ; and !)y the Bombay ('xeneral Clauses
Act (Bombay A™t 1 of 190-1),"j Presidency of liombay ' means
the territories within ~British India for the time being under the
administration of the G-ovcrnor of J”ombay in (jouncil. ‘ British
India’ is by the same Act defined to mean all territories and
places within His Majesty’s dominions which are for the time
being governed by His Majesty througli the Governor General
of India or through any Governor or any other ollicor sub-
ordinate to the Governor Glenoral of India.

In the Court below the learned Magistrate has held that
Wadhwan Civil Station is within the Hnhts of British India,
and for that view he has relied .upon Mr.'Justice Bayley’s

(U (1885) 9 Bom, 214, {9 (iB80) 10 13uin. 1SO.
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decision ia Triccam Panachand v. The Bombay Baroda and
Central India Bailway Compam”™K That decision is clear
authority for the Magistrate’s decision, and the real question
now before us may be said to be whether Triccam Panaclim%™s
ease was rightly decided. It was the decision of asingle Judge
and as such isnot binding upon us. It is unnecessary, therefore,
to consider the reasoning upon which that case proceeded, but
it is roaterial to say, with great respect, that the grounds upon
which Mr. Justice Bayley based his determination do not
appear to my own mind to carry conviction.

While we are not bound by Mr. fFustice Bayley’'s decision,
there is a decision of this Court which is binding upon us, and
that is the decision of the Bench in Queen-E™npress v. Ahdul
Latih mlad Ahdul Bahiman™\ where Mr. Justice Birdwood and
Mr. Justice Jardine have held that the Civil Station at Rajkot
is not part of British India within the meaning of St. 21 & 22
Vic., c. 106. N

It is urged on behalf of the appellant that the position of
Eajkot Civil Station is, for our present purposes,, indistinguish-
able from that of Wadhwan Civil Station; and upon reference
to the agreements made with these two States, and recorded
in Aitchison’s Treaties, | am of opinion, that this argument
must be allowed. So far as the material clauses in the two
agreements are concerned, they are couched in identically the
same language, nor has any atl»empt been made before us to
distinguish the language in the one agreement from the
language in the other. It follows, therefore, that if in the
case of Eajkot the true construction of the agreement is that
Eajkot Civil Station remains outside British India the same
construction must be placed upon the agreement with
Wadhwan. Therefore following the decision in Ahdul Latih's
case, which for the rest commends itself to my own mind, we
must, | think, hold that Wadhwan Civil Station is outside the
limits of British India. It is true that in Abdul LatiVs case
what the Court decided WEX* that Eajkot was not part of British

() (1885) 9 Bom. 2M. @) (1885) 10 Bom. 186.
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1912. India, as that term is defined in the Indian Penal Code, and that
E mpeeok definition of ‘ British India’ in the Indian Penal Code is
é\himanlal. framed in different words from the deiinition which occurs in

th» Bombay General Clauses Act. It appears to me, however,
that so far as regards our present purposes this difference in
language is not a difference of substance. Reference may also,
I think, he made to the Privy Council decision in llemchand
BcDcliand v. Amm  Saharlal GhhotamlaU™\ which seems to me
to lend support to the view that Wadhwan Civil Station is not a
place within His Majesty”*s dominions which for the time being
Is governed by His Majesiy through the Grovernor General of
India or through any Governor subordinate to the Governor
General. It may be observed further that, as was admitted in
argument, the laws which prevail in the Bombay Presidency do
not prevail proprio vigore in Wadhwan Civil Station, and it is
irrelevant to thS present point that some of such laws are
extended to the Civil Station by recourse to other powers than
thosg vested in the Bombay Legfslature.

For these reasons, | am of opinion that, notwithstanding
the decision in Triccam Panachand v. The Bomhay Baroda
and Central India Baihuay Cgmpany"¥ we ought now to hold
that Wadhwan Civil Station is not part of British India. If
that is so, then it follows that the accused must be convicted
of the offence with whiq]? he was charged, and | would suggest
that he be punished “with L nominal fine of one Eupee,
seeing that the object of the appeal is not to secure this
particular accused’s punishment so much as to have a definite

pronouncement as to the legal position of Wadhwan Civil
Station.

Heaton, J. .—I agree in the conclusion that the Wadhwan
Civil Station is not part of British India, and | also agree that
the decision in Quee™i-Empress v. Ahdu\ Latih mlad Abdul
Bahimary™" is in reality a binding authority in this case.
Since that decision was pronounced matters P]ave progressed

(1) (1905) 33 Cal. 219, (2) (1885) 9 Bom. C44.
() (1885) 10 B m. X8G.
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a goocl deal, arguments liave been rife and decisioiis
have been obtained. The subject Is one which Irom
time to time has occupied my attention, and | couicl,
were | so disposed, deliver a yery lengthy, howe\”™er
imperfect, judgment on the point now in dispute. But it
seems*to me quite unnecessary to do this ; unnecessary
for me to say more tlian that, | think, the decision given
in Qiteen-JEinpress v. Abdid Lajib AhcUil Rahvman
was absolutely right

I would only say a word or two about one argument
which was advanced by Mr. Desai. He said : “ it cannot
be that the people who all their lives have supposed
they were living in British India, who are governed by
British Officials and subject to Britislf laws, are in
truth not livine: in British India at all but in a Native
State.”

Happily or unhappily it may be so. There are many
places in other parts of the world where British laws
are in force, where there are British Courts and British
Ollicials, where there are people living to all intents
and purposes under British dominion, hut which are
In truth not part of His Majes,tys dbminions. |-would
point out one more thing,/and tliit is that, as a fact
these British laws, under wliich tlie inhal)itants of the
Wadhwan Civil Station are living, mv. applied to tliat
particular place by a special process and do not apply of
themselves ; and | can imagine no more cogent circum-
stance for showing to thoughtful minds that Wadhwan
Civil Station is in truth not a part of British India.

Appeal alloived.

K. R.
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