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Before Sir Bagil Scoff, Jit.. C hief Justice and Mr, Justice Shah.

VIRCH AN D VAJIK ARAN SH ET ( o e i g i s a l  P l a i n t i f f ) ,  A p p e l l l a n t ,  v .  

KONDU VALAD KASAM  ATAK, m in o r  b y  h is  g u a r d ia n  ad litem 
NAMBxA VALAD HUSENBHAI ATAR, a n d  o t h e r s  (o m g h n a l  D e f e m ) -

A N T S ) ,  E e H P O N D E N T S . ' ’'

Mortgage— Sale o f  mortgaged property— Suit against one o f  the heirs o f  the 
mortgagor— Subsequent addition o f  parties— Limitation A ct ( I X  o f  1908), 
section 23.

One K, a Mahomedan, effected a simple mortgage in favour o f  V  on the 
23rd .of June 1899, tlie mortgage-debt becoming clue on demand which was 
made on the 1st January 1900. K  having died, a suit for sale o f  the mort­
gaged property was instituted b j’ V  against his minor sou a.8 a party in 
possession o f  the property on the 23rd o f Jane 1911. The niiuor's guardian 
having alleged tliat K left other heirs, a widow and two daughters, V  applied 
on the 29th o f  January 1912 to have them added as parties and they were so 
added on the 12th February 1912. It was contended by the added defend­
ants that the suit was barred as ag'ainst them u)ider section 22 of the Limita­
tion Act, 1908. This plea fovmd favour with the lower Com-ts and the suit 
for sale was dismissed so far as the shares o f the added defendants were con­
cerned.

O n appeal to the High Court by  the mortgagee,

Meld, tliat the money was specifieally charged uu the whole mortgaged 
property and the property was liable to be sold in aatiafaction o f  tlie mort­
gage iri priority to the satisfaction o f  any interest derived from the mortgagor 
subsequent to the date o f  the mortgage.
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* Second Appeal No, 193 of 1914.
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Tlio suit as originally filed was not 4iib'titutecl to enforce claims against 
shares in the hands of heirs ; it was to enforce a mortgage lien binding on the 
whole property in the hands o f  any heir o f  the mortgagor, and the addition of 
parties after the expiry of the time- did not involve the dismissal o f  the suit 
iindei- section 22 o f the Limitation Act (IX  of 1908).

Gurmayya v. DattatrayaS^^ followed.

Second appeal against tlie decision of J. B . Dilisliit, 
District Judge, Tliana, confirming the decree passed by 
B. N. Sanjana, Subordinate Judge, Kalyan.

This was a suit brought by the plaintiff to recover 
money due on a mortgage bond by sale of the proiperty 
mortgaged. The bond was passed by one Kasani Atar, 
a Mahoniedan, on the 23rd June 1899. In tlie bond it 
was stipulated that the mortgagor would return the 
whole amount in the month of MargasMrsha any year 
that the mortgagee would demand. The demand was 
accordingly made on the 1st January 1900 and the 
mortgagor having died, the plaintiff on the 23rd Janu­
ary 1911 filed the suit against his minor son as a party 
in possession of the property. The guardian of the 
minor defendant having alleged that the deceased mort­
gagor left other heirs, namely, a widow and two 
daughters, the plaintiff applied on the 29th of January 
1912 to have them added as parties and they were so 
added on the 12th of February 1912.

The defendants all admitted the mortgage bnt plead­
ed bar of limitation as against the subsequently added 
defendants.

The Subordinate Judge decreed the plaintiff’s claim 
by directing sale of the minor defendant’s share alone 
in tlie mortgaged property and dismissed the suit as 
against the subsequently added defendants as being 
barred under section 22 of tlie Limitation Act (IX  of 
1908).

W (1903) 28 Bom. 11,



Tlie District Judge coiifirnied tlie decree on appeal. ________

Tlie plaintilf appealed to the High Court.
MiK'i

P. B. Sitingne for tlie appellant .*—The lower Courts -<■.
erred in holding that section 22 of the Limitation Act 
applied to the case. The parties Joined were formal and 
not necessary ; Khurshethibi v. Keso Vinayek̂ '̂̂  and 
Davalava v. Bliimaji Dliondô '̂̂  show that in this respect 
there is no dilference between Hindu and Mahomedan 
law, This is a sort of administration suit where only 
the liability of the deceased is sought to be enforced 
against his own estate.- see Muttyjan v, Ahmed 
Amir Dulhin v. Baij Nath Singĥ ^̂ . Joinder of the 
parties after the period does not necessarily involve dis­
missal of the su it : Guruvayya y . Baffafraya^^K

W. B. PmdJian. for the respondents:— Order S-i, Rule 1 
of the Civil Procedure Code, 1908, has made the law 
more strict as to joinder of parties in mortgage suits by 
deleting the proviso in section 85 of the Transfer of 
Property Act. There is no right of representation 
under the Mahomedan'law and the prox)erty on the 
death of a Mahomedan descends in different shares and 
is not contingent on payments of his debts. See -4ssa- 
mathem Nessa Blbee v. Moy Lutchniee^^uf 
Jcifri Begam v. Aniir Muhammad Khan^̂ ;̂ Amba- 
shankar Harprasad v. Say ad AM RasuÛ '̂  ; Dallu 
Mai V. Hari Bas^̂ ;̂ Bassunteram Marivary v. Kama- 
luddin Ahmed^̂ \̂ The cases of Khurshethibi v. Keso 
VinayeliP-'̂  and Davalava v. Bhlmafi BJwndô ^̂  do 
not apply to the present case. They determ ine the 
rights of an auctdon-pirrchaser. The decision of Guru-’

(i> (1887) 12 Bom. 101. (2) ( ig g g )  20 Bom: 338.'
3̂), (1882) 8 Gal.-370. ; ,  (1894) 21 Cai: S l l .

- (1903) 28 Bora. I L  - (1878) 4 Gal. 142;'
(1885) 7 A ll  822. (1894) 19 Bom. 273.

W ( i g o i )  23 m  26S. (io) (18 8 6 )'l l  -.Gal." 421.
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uayya v. Dattatrayâ '̂̂  relates to the ioinder of plaintiffs. 
Tiie view taken in tliat case is dissented from in 
Mathewson v. Bam Kanai Smgh The Joinder
was of necessary parties and as such section 22 of the 
Limitation Act applied.

S c o t t  C . J . ;—This suit was bronglit by a mortgagee 
under a simple mortgage to recover tlie amount of his 
claim by sale of the mortgaged property.

The mortgage was effected on the 23rd of June 1899 
the mortgage-debt becoming due on demand which was 
made on the 1st January 1900. The suit was instituted 
after the death of the mortgagor, a Maliomedan, against 
his only son, a minor, on the 23rd of June 1911. It ŵ as, 
therefore, within time if properly constituted.

The plaint alleged that the mortgagor was dead, that 
his only heir was the defendant and that the property 
oi the deceased was in that defendant’s possession.

The defendant’s guardian having alleged that the 
deceased left other heirs, a widow and two daughters, 
the plaintiff applied on the 29th of January 1912, to 
have them added as parties and they were so added on 
the 12 th of February 1912.

It was then contended by the added defendants that 
the suit was barred as against them under section 22 of 
the Limitation Act. This plea found favour with the 
lower Courts and the suit for sale was dismissed 
so far as the shares of the added defendants were 
concerned.

In our opinion the Judgments of the lower Courts 
cannot be supported.

The suit was properly brought by the plaintiff to 
enforce payment of money charged upon immoveable

W (1903) 28 Bom. 11. (2) (1909) 36 Cal. 675.
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property within twelve years of the date when the money 
sued for became due. The money was si)ecifically charg- 
ed on the whole property and the property was liable to 
be sold in satisfaction of the mortgage in priority to the 
satisfaction of any interest derived from the mortgagor 
subsequent to the date of the mortgage,

A  decree for sale obtained after contest in the suit as 
originally constituted would have been binding on the 
other heirs even though they had not been added ; see 
Assamathem NessaBlbee\. Roy Lutchmeejnit Siiigĥ '̂̂  
and Davalava v. Bliimaji Dhondô '̂̂ . The suit therefore 
was, as originally filed, one in which the plaintiff could 
have obtained the relief sought. It was not improperly 
constituted in the sense of being instituted only against 
one of several parties to a contract. Nor was it institut­
ed to enforce claims against shares in the hands of 
heirs : it was to enforce a mortgage lien binding on the 
whole proi3erty in the hands of any heir of the mort­
gagor. As j)ointed out in Gicriwayya v. Dattatraya^^\ 
the addition of parties after the expiry of the time for 
institution of the suit does not necessarily involve its 
dismissal under section 22. W e set aside the decree of 
the lower Court and decree the ijlaintiffs claim for sale 
against all the defendants with all costs to be added 
to the mortgage-debt.
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Decree reversed. 
J . G . E .

a) (1878) 4 Cal. 142. (2) (J895) 20 Bom. 338 at p. 345.
(1903) 28 Bom. 11.


