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Before 8ir Basil Scott, K t., Chief Justice, and\Mr. Justice Shah.

June 9 . jxUNIOIPALITY o f  EATNAG-IRI{(original1Defendant), A p p e l l a n t s

----------------  y. VASUDEO BALKEISHNA LO TLIK AR ( o r ig in a l  P l a i n t i f f ) ,  .Re s ­

p o n d e n t .®

Bistrict Municipal Act {Bom. Act I I I  o f  1901), sections 2, 46 and 167—
Dismissal o f  a, Mimicipal Officer— Suit fo r  damages f o r  lorongful dismissal.

When a District Miuiicipality exercising tlie power given to it by the District 
Municipal Act (Bom. Act I I I  o f 1901) or the statutory rules made under the 
Act, dismisses an officer of the Municipahty, that is an act done or purporting 
to have been done in pursuance of the Act within the meaning of section 167.

A p p e a l  against the order passed by M. B. Tyabji, 
District Judge of Ratnagiri, reversing the order made by 
K. B. Wassoodev, Assistant Judge of Ratnagiri.

Suit for damages.
Plaintiff who was the Municipal Secretary of the 

Ratnagiri Municipality sued to recover Rs. 1,100 as 
damages for' wrongful dismissal from service. The 
Municipal administration was the subject of constant 
complaints from G-overnment OflicerB and the Clovern- 
ment on 10th October 1910 issued the following order:
“ the Muiiicipaiity should be asked to dismiss the pre­
sent Secretary at once.” The Collector then forwarded 
the. resolutions to the Municipality on ord November 
1910. The Municipality, thereupon, called a meeting 
on 10th November 1910 and unanimously resolved to 
dismiss the Secretary on that date. The plaintifi; was 
accordingly apprised on the 11th November of the fact of 
his dismissal and he handed, over the charge of his 
office. Subsequently he applied to the Municipality to 
reconsider his case as the order of dismissal was illegal 
inasmuch as it was not in conformity with Rule 103 
in which it was enacted that “ no officer shall be dis-
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missed witlioiit reasonable opportunity being given him 
of being liearcl in liis defence. Any written defence 
tendered shall be recorded and a written order sliall 
be passed tliereon.-’ On the 20th of July 1912 the Mmii- 
cipality recorded a resolution to the following effect 

x r̂oper steps be taken and his may then be
considered.” On the 11th October 1912 after reading 
the plaintiff’s rex)ly tlie Miinicix)ality x>assecl a resolu­
tion declining to interfere and confirmed their former 
resolution of dismisBal. The x l̂aintiff alleged that his 
dismissal really took iJlace on the 11th October 1912 and 
Ills suit which was filed on 8th Ax̂ ril 1913 was in time 
according to section 167 of the District Municix^al Act 
(Bom. Act III of 1901),

The defendant Municipality denied the charge of 
wrongful dismissal and x̂ leaded in defence tliat the 
planitiif’s suit was barred by section 1B7 of the District 
Municix>al Act and x4.rticle 2 of Schedule I of tlie Limita­
tion Act (IX of 190S;.

The Assistant Judge held that the act comx:>lained of 
was done in pursuance of the Municipal Act when the 
Municix^ality gave orders of dismissal to the x̂ laintift: on 
the 11th November 1910, and that, therefore, the suit 
was out of time under section 167 of the Act.

On ax3peal to the District Judge that decision was re­
versed and the case was remanded for hearing on merits. 
Against the order of the District Judge the Municipality 
appealed to the High Court.

D. A. Khare for the appellant.
(x. K. Parekh for the respondent.
S c o t t , C. J.:—This ŵ as a suit filed by the plaintiff, 

who was formerly the MuniciiDal Secretary of the Ratna- 
giri Municipality, against that Municipality, claiming 
damages for wrongful dismissal. The learned Assistant 
Judge held that the. suit was barred by limitation under
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the provisions of section 167 of tlie District Municipal 
Act. That section provides that;—

. “ No suit shall be commenced against cany Municipality...........fo r  anything
clone, or purporting to have been done, in pursuance o f this Act, without giving
to such Municipality........ one month’s previous notice in writing of the intended
suit and o f  the cause thereof, nor after six months from the date o f  the act 
complained of.”

The suit was instituted more than six months after 
the dismissal of the plaintiff by the Municipality, and 
the question raised in the preliminary issue was whether 
the dismissal was something' done, or purporting to 
have been done in pursuance of the Act. The learned 
Assistant Judge held that it was done in pursuance o f, 
the Municipal Act, and that, therefore, the suit was out 
of time. 

On appeal to the District Judge that decision was re­
versed and the case was remanded for hearing on the 
merits. The learned District Judge said :—

“  I hold that section 167 o f the Municipal Act does not cover this case. 
That section is applicable in cases relating to anything done or purporting to 
have been done.in pursuance o f the Act. The test to be applied is not the 
nature o f  the suit or the subject matter, but whether the cause o f  actioti was or 
was not connected w th  the exercise cif the statutory powers conferred upon 
the Municipality. The employment and dismissal o f  servants are not acts done 
in pursuance o f the Act within the meaning of this section.”

We are unable to agree with that decision. Section 
46 of the District Municipal Act (Bom. Act III of 1901) 
provides that:—

“  Every Municipality shall, as soon as conveniently may be after the consti- 
tntioB thereof, make and may from time to time alter or rescind rules, but not so
as to render them inconsisteat with this Act determining the staS of officers
and servants to he employed by the Municipality and the respective designa­
tions, duties......ifec., of such officers and servants......and subject to the pro­
visions of section 184, determinhig the mode and conditions o f  appointing, 
panishing or dismissing any such officer or servant.”

Section 2 of the Act provides that all Municipalities 
constituted and rules made under the repealed District
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Municipal Acts of 1873 and 1884 sliall, so far as inav be, 
be deemed to have been constituted and made under 
this Act. Therefore, the rales which were in force at 
the time of the dismissal, which were rales made iiiider 
the Act of 1884, must be deemed to have been made in 
pursuance of the duty cast ui ôn the Municipality under 
section 46 of the Municipal Act of 1901.

Now rule 98 of the rules of 1884 provides that the 
Municipality alone shall have ]30wer to appoint, reduce 
or dismiss the Municipal Secretary,” and certain earlier 
rules, namely, 77 and following rules, prescribe that the 
Secretary shall be one of the staff of officers to be em­
ployed by the Municipality, and define his duties. The 
Municipality, therefore, have the power and the duty 
in a prox̂ er case to dismiss the Municipal Secretary. 
That duty is imposed upon them, and that power is 
given to them by the Act or the statutory rules deemed 
to be made under the Act. That being so, when they ex­
ercised such power by purporting to dismiss this Secre­
tary, that is, in our opinion, an act done or purporting 
to have been done in pursuance of the Act within the 
meaning of section 167. It does not appear to us that 
the decisions referred to in argument, namely Myers v. 
Bradford Corporafion^^  ̂ or Lyles v. 8outhend-on~Sea 
Corporation}^  ̂ give us any assistance in the decision 
of the particular question before us. We, therefore, set 
aside the order of remand, and restore the decree of dis­
missal passed by the Assistant Judge with costs 
throughout.

Order set aside.
3, a. E.
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