
To say, therefore, that in 1898 the plaintiff had a good title to 
possession is perfectly consistent with saying that in fact 
possession was* with the defendants, who were onsting the 
plaintiff to his knowledge and in spite of his title. ,

*»
As to the case of Amrita Bavji v. Shridhar Narayf,n̂ ^̂  it is,

I think, distinguishable on its facts, for there there was an 
actual decree awarding possession in 1886 to that party who ' 
was objecting that the joint judgment-debtor’s adverse posses
sion prior to 1886 could not be tacked on to his subsequent 
possession so as to fill out the complete period of limitation. 
Moreover, I do not find that in that case the Bench enuncialied 
any proposition of law which is in conflict with the views I 
have expressed in this appeal.
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OBiaiNAL CIVIL.

Before Mr, Justice Hayward.

MAHOMED JUSAB HAJI ADAM NURANI (Plaistikp) v . HAJI ADAM HAJK
USMAN NURANI (D efendant).*

Malwmedan laxo—Maintenance—Culchi M^mons—Minor son—Bight oj to site father 
for maintenance—Extent of maintenance pro;^rly gro*itaiie where the ciistody of 
the minor child Is withheld from tlie father—Maintenance riot to he charged on 
^property devolving on the father from his father—Cutchi Memon’s son can claim m  
distinct interest in his father’s pro])erty.

The plaintiff, a minor under the age of seven years, sued his father for maintenance 
and prayed that such maintenance ghould bo a charge on the defendant’s share in 
certain property left by the defendant’s father. The plaintiff was the defendant’s 
son by a wife divorced at the date of the suit. The parties wero Cutchi Memous.

Held, that the rights of the plaintiff must be determined by Mahomedan law 
and that under Mahomed3,n law a minor son was entitled to sue his father for 
maintcuance oven though the father was not entitled to claim the custody of the 
child and such custody was withheld from hin?*

Held hoivever, that such maintelance §hould amqunt only to bare subsistenoe for 
the son and not to maintenance according to.ithe condition in life of the father.

1911.
October 7, 9, 
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1911. Buell maintenance could not be made a charge on theproperty left by the defendant’s
— --------------  father as the parties, being Cutchi Memons, w o re  governed by Mahomcdan law

°  regard to inheritance and succession.
V.

Haji Adam. plaintiff in this suit was a minor under the age of seven
years an̂ . was the son of the defendant by his wife Mariambai 
who had been divorced by the defendant previously to the 

» filing of the suit. The parties were Cutchi Memons.
The plaintiff sued the defendant formaintenance and that 

such maintenance should be charged upon the defendant’s 
share in any of'certain properties left by the defendant’s father. 
The defendant submitted inter alia that he was entitled to the 
custody of the plaintiff, that he was ready and willing to 
maintain him and *that the plaintiff should be handed over 
to him.

JDastur and Hav^elivalla, for the plaintiff,
Jinnah and Desai, for the defendant.
H a y w a r d , J. :—The plaintiff ■%. minor son sues by his next 

friend, his mother, to recover maintenance from the defendant, 
his father. The plaintiff is a boy under seven years of age and 
in the lawful custody of his mother who has, however, been 
divorced by his father. It is sought to charge the maintenance 

*on the father’s property. The parties are Cutchi Memons 
subject in matters of inhelitance and succession to Hindu law.

The defendaD5 pleads ^hat o> minor son cannot sustain a
___ _ suit̂  for mamtenance against his father and that the amount

claimed is excessive and is not chargeable on the father’s pro
perty.

The first question to decide is the law applicable to the 
case, It has been contended that the English law under which 
the father’s duty to provide maintenance is a moral and not 
a legal obligation, as pointed out at page 114, para. 266 of 
Vol. 17 of Halsbury’s Laws of England, is applicable under 
the terms of the Letters Pjitent of 1823 continued in force by 
clause 19 of the present Letters Patfjnt of this Cmirt. Those 
terms are as f o l l o w s Y e t ,  neverthele'ss, in the cases of 
Mahoniedans.,...., .their inlieritauQe and successfon to lands
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rents and goods, and all matters of contract and dealing 19H.
between party and party, shall be determined, in the case of the Mahomed

Mahomedans, by the lav̂ s and usages of the Mahomedans.......
or by such laws and usages as the same wonld havg been 
determined by, if the suit had been brought and the action 
commenced in a Native Court.” Those terms would appear 
not to include family relations such as marriage, guardianship , 
and maintenance, but at* the same time they do not expressly 
exclude recourse in such cases to the laws and usages of Maho
medans. No authority has been qiioted for the application of 
the English law of family relations and there are manifest 
difficulties and objections in the way of such application.
Where the family relations of Mahomedans come into litiga
tion, there remains, therefore, nothing for guidance except the 
laws and usages of Mahomedans, and such laws and usages ■»
have, as a matter of practice it is beheved,’  been followed in 
such cases in this Court.

It
It has, however, been contended that in any case the Maho- 

medan law as to maintenance is a law of imperfect obliga
tion imposing a moral and not a legal obligation. The dis
tinction between laws of perfect and imperfect obligation has 
been discussed in detail by Abdur Eahim at page 62 of hiŝ
Principles of Muhammadan Jurisprudence, where he has de
scribed the laws as to domestic relations to be law^ of perfect 
and n^t imperfect obligation.* Later on j>age 343, Abdur 
Rahim has referred to the maintenance of children beipg a 
right against their father. So also Wilson in Chapter VI of  ̂
his Anglo MahomSdan law has treated the rights of main
tenance as rights enforceable under Anglo Mahomedan law, 
and in para. 142 has asserted the right of minor sons to main
tenance from their father on the authority of page 456 of 
Baillie’s Digest. The remarks of Trevelyan in Chapter XXII 
of his law relating *to minors would not appear to be based 
on any authority relating to Anglo Mahomedan law. So 
that there'^ould appear to be no reason to doubt that rights 
of maintenance arfe enforceable under Anglo Mahomeiian • 
law. That*being so the right to ̂ nfoioe them in Civil Courts, ’ ■

VOL. XXXVII] BOMBAY SERIES. 73



__  under section 9 of the Ci vil Procedure Code, is unaffected by the
Mahomed fact that there is a concurrent provisioh for their enforcement 

in Criminal Courts under section 488 of the Criminal Procedure 
Haji Adam, pointed out in the case of Ghana Kanta MoJianta v.

Gerelf̂ K̂
It has, however, been further contended that the right to 

maintenance cannot be enforced under Mahomedan law so*
long as the custody of the minor is withheld from the father. 
But this would not appear to be the case, for it has not been 
denied that the right to the custody of the minor plaintiff, who 
is £s boy under seven years of age, rests with his mother even 
though she has been divorced, and this right would appear to 
have been recognize^ by Mahomedan law for the benefit of 
children of tender age and to be independent of the obligation 
resting on the father to maintain his children. These princi
ples have been intlicated upon the authority of Hamilton’s 
Hedaya, pages 138 and 146, in Wilson’s Notes to paras. 49 and 
107 of his Anglo Mahomedan laV, and have been followed 
in the case of Emperor v. Ayshahaî ^K

There remains only for consideration the amount of main
tenance to be allowed. It hew been contended that bare 
subsistence can alone be enforced and not maintenance 
according to the condition of life of the father. This conten
tion must,, in my opinicm, be ̂ allowed in default of express 
authority under Makomedsm law,and no such jjuthority has 
been ̂ quoted nor would appear to be forthcoming as stated in 
Wilson’s Notes to para. 140 of his Anglo Mahomedan law. 
Now the plaintiff has been offered, since his mother’s divorce, 
Es. 7-8-0 a month which cannot, in my opinion, be held to be 
less than bare subsistence for a child under seven years of ago.

But in any case it would, in my opinion, hardly be possible 
to award a higher maintenance upon the, evidence produced 
as to the father’s position in life. Prior to the divorce the 
maintenance allowed for both mother and child was only 
Ks. 25 plus Eb. 9 for house-rent though three years earlier as

 ̂ r ^

‘'1) (1904' 32 Cal. 479. (2) (1904) 0 Bom. L. R. 63C.
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much as Es. 30 plus Bs. 13 for liouse-rent liad been allowed. 
This appears from the correspondence between the parties, 
Exhibits A and-B. This^maintenance was paid out of the earn
ings from the defendant-father’s shop and rents receiYed,from 
two houses, and the defendant alleges the shop has been work
ing for years at a serious loss and that Es. 60 a month is 
all he gets for his share in the two houses. On the other hand . 
the mother alleges the sho]p to be worth Es. 100 to 150 a month 
and the rents six or seven hundred rupees, but there is nothing 
beyond the mother’s own statement m support of her estimate 
of the income, which would appear to haye greatly exaggerflt- 
ed the father’s real position in life. It has only to be added 
that no authority has been quoted for ojiarging the main
tenance on the father’s property and there would appear to 
be none under Mahomedan law. No distinct interest can be 
claimed in the father’s property, for, though the parties are 
Cutchi Memons, it is only with regard to inheritance and 
succession that they can clairJi to be governed by the principles 
of Hindu law. Eeference was made to the case of Haji 
JSfoor Mahomed v. Macleod̂ \̂ in support of a wider extension 
to Cutchi Memons of Hindu law. But that was a decision 
of a single Judge purporting lo follow the appellate Bench 
decision in the case of In the matter of Earoon Mahomed^ ,̂ 
and it appears from the remarks at’ jDage 194 of that report 
that the decision rested actuallj on tjie apj3lic t̂ion only of the 
rules 8f succession of Hinda law. It will not, therefore, 
conflict with the decisions in the cases of A limedbhoy Hubih- 
bJioy V. Cassumbhoy JhmedbJioŷ ^̂  and Bai Baiji v. Bai SantoM̂ K

Upon the issue whether the plaint discloses any cause of 
action—my finding must accordingly be in the affirmative, 
upon the issue whether the defendant is not entitled to have 
the plaintiff to live with him and to maintain him in his owui 
house—in the negative; upon the issue whether a minor Cutchi 
Memon can sustain a suit for separate maintenance against 
his father i?«id have the maintenance charged on the property

(1) (1907) 9 Bom. L. E. 274.
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(2) (1890) 14 Bom. 189.
(3) (1889) 13 Bom* 534. 
W (1894) 20 Bom. 53.
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1911. in his father’s hands whether self-acquired or ancestral—that 
he can sustain the suit but not so as to charge the maintenance 
Q];i the father’s property; and upon the issue wliether Es. 7-8-0 
agreed to be paid for maintenance of the plaintiff in the “  talak- 
nama ” of the 2nd April 1911 is not a proper amount of main
tenance having regard to the position and income of the 
defendant, and if not what other sum would be proper ̂ main
tenance for the plaintiff—that Rs. 7-8-0 as agreed to be paid is 
a proper amount. There must, therefore, be a decree in favour 
of the plaintiff •declaring tnat he is entitled to recover from the 
defendant maintenance at jihe rate Es. 7-8-0 per month and 
for recovery of arrears at that rate due from the 1st March 
1911 to judgment. %As the plaintiff was offered maintenance at 
that rate before the institution of these proceedings each 
party must bear his own costs.

Attornej^s for the plaintiff: Messrs. Jehangir Mehta d Bomji.

Attorneys for the defendant : M̂ ŝsrs. Tyahjee Dayabhai & Go.

H. S. C.

ORIGINAL CIVIL.

B ■jpte Mr. Justicc Madcod.

1911. EE THE LANIT Ae^U-'SIlTON ACTj;, CAUSE IN THE MATTEIi OP
JJovember 25. U) GOVERNMENT (2) PESTONJI JEHANGIR MODI and  anotheh .

'* Land Acquisition Act [I of 1894), sectims 3 {b), 11, and SI [1] and (,?)—Go^npensa- 
tiaii iimiey deposited in Court under section 31 (2)—Claim of Government to 
deduct poundage and joes paid by Oovernmcnt on such deposit out of the moneys 
deposited—Person interested in compensation mofneys—Compensatiwi money Imo 
to he apportioned among.

r-
Government souglit under tho Land Acquisition Act (I of 1894) to acquire 

a piece of land vested in tho City of Bombay Improvomq>it Trufit under Sohcdulo 0 
of Bombay Act IV of 1898, and in the occupation of one Postonji Joliangir undor 
an agreement witb. tho Improvement Trust under which ho had tho right to 
obtain, a lease of tho land for 99 years v/hen cortain buildings ha^ boon oreotcd in 
aeoordauoe with tho toims of tĥ  ̂ said agrcomont? ^

Tho amount payable as compensation for tho land was fi:iiod '■hy tho Oollootor 
under section 11 of tho Act and was apportioned under tho samo scotion botwoou


