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APPELLATE CIVIL.

Before Sir Busil Scatt, Kt., Chief Justice. and Mr. Justice Batchelor,

SULEMAN HAJI USMAN AND ANOTHER (ORIGINAL PLAINTIFFS), APPELLANTS,
7. SHAIKH ISMAIL SHAIRH QOSMAN SHANDOLE AND OTHERS,
(or1@iNAL DEFENDANTS), RESPONDENTS.™

Civil Procedure Code (Aet V' of 1908), section 93—Suit wegarding public
charitable property—Consent by Collector~—Conditional consent.

A guit was brought in the name of two plaintiffs for the removal of
trustees, for a declarstion that the property in the hands of the trustees
belonged to the Darga of Pir Saheb and to recover possession of the property.
Before the institation of the suit one of the plaintiffs applied to the Collector
of the District for permission to file the suit under section 42 of the GCivil
Procedure Code of 1908. The Collector replied as follows :—" The Collector
doubts whether section 92 of the Civil Procedure Code applies to this case,
but if the Conrt holds that it does, the Collector hereby declares lis consent
to the filing of a suit to claim any of the reliefs specified in section 92 which
the Court may deem fit to grant. " The trying Court was of opinion that the
shove ecertificate was defective in form and therefore dismissed the suit.
The plaintiffs having appealed :—

Held, dismissing the appeal, that the Collector had not acted in the mammer
provided by section 92 of the Civil Procedure Code of 1908. He had not
indicated on the proceedings that the suit was filed with his conwent and that
ke had not even come to a conclusion that the suit was one which should have
been filed.

The Collector acting under section 93 of the Civil Procedure Code had no
right to comsent to the institution of a suit by two persons claiming to have
an interest in the trust unless it was such o suit as he would consider himself
t0, be justified in filing at the relation of such two persons in his own name.

The provisions of section 92 of the Civil Procedure Code must be regarded
a8 imperative.

First appeal from the decision of J. D. Dikshit,
District Judge of Thana, in Original Suit No. 10
of 1912,

Suit for a declaration and injunction.
Two plaintiffs Suleman Haji Usman and Jusub Jan

# Pirst Appeal No. 206 of 1913,
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Mahomad purporting to be disciples of Pir Maulana 3Ma-
homad Sulfansaheb Sufinacas Bandi sued for a declara-
tion that all the property moveable and immoveable,
received during the life-time of Pir Saheb and atterwards
as dedicated to the Darga and now in possession of the
defendants, belonged to the Darga and the defendants
should be ordered to render an account; that the
defendants are unfit to act as trustees ; that a perpetual
injunction be granted restraining the defendants from
receiving the Galla or other moveable ‘property and
looking atfter the management of the immoveable
property and staying at the Darga ; that the plaintiffy
or other persons might be appointed trustees in their
place and put in possession of the property; that the
plaintiffs have brought this suit after obtaining the
consent of the Collector of Thana under section 92 of
the Civil Procedure Code.

The defendants denied that the property in suit
bhelonged to any charitable trust. They managed it as
their private family property and the plaintiffs had no
right to bring a suit in respect of it.

The District Judge on a preliminary issue: “Is the
certificate obtained by the plaintiffs defective in form,
and if so, what is the consequence?” found that the
consent given in the present case by the Collector was
no consent at all as reqnired by section 92 of the Civil
Procedure Code and dismissed the suit. His reasons
were as follows :—

* In issuing the certificate the Collector says * the Collector doubts whether
section 2, Civil Procedure Code, applies to this case, but if the Court holds
that it does, the Collector hereby declares his consent to the filing of a suit
to claim any of the reliefs specified in section 92 which “the Court may deem
fit to grant. Such a certificate in my opinion is xltra vires. If the view of
the Collector is correct, then no certificate from him at all would be pecessary,
It is he who is first to determine whether the particular institution is 2 public
religious trust, whether the applicants are the pemons interested and whether

581

1918.

STLEMAN
&N

SHAIEH

IsmalL



SoLEMaAN
Harr Usyax
v.
SmAIKH
IsmasL,

THE INDIAN LAW REPORTS. [VOL. XXXIX,

any breach of the trust has been committed. If he does not satisfy himself
on any of these poiuts and wants the Court to determine them, and in the
event of the Cowrt tinding on these questions in a mammer which would justify
his issuing the certificate, and gives his consent conditionally on the findings
of the Court, the result would be that theve is no certificate as vequired by
Law before the institution of the suit ; for iff the Cowrt finds on merits agaiust
the relator's application, then the consent is withdrawn or the right construc-
tion of a certificate like the present would be to say that the Collector had not
from the beginning given any certificate. It would he open for him to argne
that ‘I had not given a certificate in the particular case, becanse T said I
would give my cousent if the Court holds the allegations of the applicants

proved. * The consent of the Collector is to precede the institution of the

suit and is not to depend upon the findings of the Court after the institution,

If there is no cousent before institution the Cowmrt cammot proceed with the
suit and wotil it proceeds with the suit and finds on the werits it is not in a

position to say whether there will be the consent of the Collector or not, If
the Court does not proceed as it shounld not, it will he never known if the -
Collector has given the cousent. I am of opinion that the consent given in

the present case is no consent at all as required by section 92, (ivil Procedure

Code, even to the one plaintiff and the suit must be dismissed. ”

- -Bahaduryt with  Pandya and Co.. for the
appellants :—We submit that the certificate was quite
legal. It expressly authorised “ the filing of a suit to
claim any of the reliefs” and as the original application

. was made with the intention to ask permission to file

a suit in the name of applicant himself and the second
plaintiff, the certificate should be deemed to authorise
bhoth the plaintiffs to file the suit. The very fact that
the Collector entertained doubt as to whether section 92
of the Civil Procedure Code would apply to the case
shows that he did apply his mind to the matter. The
conditional form does not impair the validity of the
certificate. It was in the power of the Collector to
grant the certificate or to withhold it and he has
chosen to grant it. What he meant was that he
granted the certificate so far as he himself was con-
cerned, but the Court may or may not grant any reliefs,

L. K. Yadnik f‘or’appellant No. 1.
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H. C. Coyaji with 8. M. Kaikini (for S. S. Patlar)
for respondents Nos. 1 and 2:—We contend rthat the
certificate was bad in law as it did not fulfil the requirve-
ments of sections 92 and 93. Bub-section 2 of section 492
shows that section 92 is imperative. According to that
the Collector is required to apply his mind o all the
points mentioned, namely, whether there is a religious
or charitable trust, whether the applicants are interested
in it, whether there has heen any breach of such a
trust, whether the reliets asked for are proper. See
Sajediur Raje Chowdhiuri v. Gowr Mohun Das Bai-
shrnae® ; Ba parte Skiner®. Here the application was
made by the first "plaintiff only and the Collector’s
letter was also addressed to him only. The words of
the Collector’s reply show that he had not definitely
applied his mind to all the points. IFurther no reliefs
are mentioned in the original application and the
Collector’s words authorise the first pluintiff to ask for
“snch reliefs as the Court may deem Ht to grant”
while he ought to specify the reliefs.

Balatdwryi in reply.

ScorT, C. J..—This was a suit brought in the name of
the two plaintiffs, Suleman Haji Usman and Jusub Jan
Mahomad, purporting to be disciples of a certain Pir
tor relief regarding an alleged Darga of the Pir Saheb
said to be in the possession of the defendants; for a
declaration that the Darga was the owner of all the
moveable and immoveable property in’the possession
of the defendants; that the defendants were unfit to
act as trustees; for a pelpetual injunction against the
defendants ; and that the plaintiffs or other persons
- might be appointed trustees in their place, and put in
possession of the property.

Under the aunthority of a Government Resolution,
the Collector of Thana was invested with the powers of

03 (1897) 24 Cal. 418 at p. 428. @ (1817) 2 Mer. 453 at p. 456,
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»

the Advocate-General under section 539 of the Code
of Civil Procedure of 1882, and by virtue of section 157
of the Code of Civil Procedure of 1908, the powers
conferred operate under the present Code in respect of
sections 91 and 92, We are here concerned with
section 92. Sub-section (2) of that section provides that
“gave as provided by the Religious Endowments Act
of 1863, no suit claiming any of the reliefs specified in
sub-section (1) shall be instituted in respect of any
such trust as is therein veferred to except in conformity
with the provisions of that sub-section.” This being
a suit in respect of such a trust claiming reliefs speci-

“fied in sub-section (1) it can only be supported it

brought in conformity with the provisions of section 92,
Tt is songht to show that these provisions have heen
complied with by a communication from the Collector
in reply to a petition addressed to him by the lst
plaintiff alone. That petition states that “ the petitioner
as a member of the Mahomedan community, and
especially a disciple of His Holiness Pir Mowlanasaheb
wants to file a civil suit against the said heirs accord-
ing to the Civil Procedure Code, sections 92 and 93.
Your Honour’s consent is necessary for the institution
of the suit. The suit is to be filed in the name of the
petitioner and another member of the Mahomedan
community and disciple of the Pir Saheb, Jusab Jan
Mahomed. ™ The Collector’s reply is as follows :—* The.
Collector doubts whether section 92 of the Civil Pro-
cedure Code applies to this case, but if the Court holds
that it does, the Collector hereby declares his consent
to the filing of a suit to claim any of the reliefs specified.
in section 92 which the Court may deem fit to
grant,” ' '

- In some High Courts it was considered, mntil the
year 1908, that the provisions of section 539 were
permissive and not imperative, but that has never been
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the view of this High Court, and the Legislature by the
enactment of sub-section (2) of seection 92 has made it
clear that section 92 must he regarded as imperative.

The Collector under section 93 stands in the
position with regard to his Collectorate of the Advocate-
General in the Presidency town, and the suit which
requirves hig consent is a suit which he, if he thought fit,
would be competent to file in his own name as a public
Officer, whose duty it is to protect public charities as
the representative of the Crown in that capacity, and
e has no right to consent to the institution of a suit
by two persons claiming to have an interest in the
trust, unless it is such a suit as he would consider
himself to be justified in filing at the relation of .such
two persons in his own name. The duaties of the
Collector have been described by the Calcutta High
Court in Sajedier Raja Chowdlhawri v. Gour Mohun Das
Baishnav®, 1t is there stated that—

* The Collector is required to exercise his judgmeut in the matter before
giving his consent [ to the institution of w suit]. This view is borne out by the
observations of Lord Eldon in Ex parte Skinner®....The Collector in giving his
consent has to exercise his judgment in the matter, and see, not only whether
the persons suing are persons who have an interest in the trust, but also
whether the trust is a public trust of the kind contemplated by the section, and
whether theve are prima facie grounds for thinking that there has been o
breach of trust. ”

The observations of Lord Eldon in Bz parte Skinner®
were as follows :—

* Tt appears to me that such a petition as the present, supposing it to be
properly within the scope of the Act of Parliament, can derive no sanction
from the signature of the Solicitor-General, he being compstent to act as, and
in the place of, the Attorney-General, only when there is no such officer as an
Attorney-General. The intention of the legislabure in framing the Act, was
to guard -charitable trusts from abuse, and, for that purpose, to prevent such

0 (1897) 24 Cal. 418 at p. 428, ®) (1817) 2 Mer. 453 ab p. 458,
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proceedings from being instituted as are too frequently institated for no other
reason than hecanse it is kmown that the costs will be payable out of the
charity funds. It was with this view that the Legislature provided for the
signatire of the Attorney-General, or, in case of there being no Attorney, of
the Solicitor-General ; and I desive to have it understood, that no petition
ander the Act onght to veceive that signature, except upon the same deliber-
ation that it would be thought fit to afford to the case if it were presented
in the shape of an information. ”

We may point out with reference to the powers of
the Advocate-General which are vested in the Collector
that it is an invariable practice in this Presidency for
the Advocate-General, wheve hie does nob file the suit
himself, to endorse his consent upon the plaint. If the
Collector had followed this practice he would perhaps
have move clearly realised his rvesponsibilities in the
matter. The plaint is, to a certain extent, his plaint ag
it ig launched under his sanction. It should only he
such a plaint as he would feel justified in filing
himself.

In the present case we agree with the learned District
Judge that the Collector has not acted in the manner
provided by the section. He has not indicated on the
proceedings that the suit is filed with his consent, and
in that respect has not followed the practice of the
officer whose powers he is to discharge. But more
important than that he has not even come to a
conelusion that the suit is one which ought to be filed.

He doubts whether section 92 of the Civil Procedure
Code applies.to this case, but if the Court holds that it
does, the Collector “ hereby declares his consent to the
filing of the suit to obtain any of the reliefs specified in
section 92 which the Court may deem fit to grant;”
that is to say, instead of consenting to the institution
of a suit for certain definite veliefs, of which he
approves, he leaves it to the Court to decide whether
such a sult ought to be filed or not. We are of opinion
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that he has not discharged the powers conferred npon
him as intended by the Legislature, and we, therefore,
hold that the suit has not been filed in conformity with
the provisionsg of section 92, and that the learned
District Judge was vight in dismissineg it on that
ground.

We are not, however, satisfied that the Judge was
justified in awarding two sets of costs to the defendants
who had one and the same defence, and his award of
costs has not been seriously defended by the learned
counsel who appears for the respondents. We affivm
the decree and dismiss the appeal with costs. Thetre
must be only one set of costs against the plaintiffs
throughout.

Diecier corfirmed,
J. G0 R

APPELLATE CIVIL.

Before Sir Basil Scott, Ki., Chief Justice, and M. Justice Shak.

RAMACHANDRA VENKAJI NAIK (Ori¢ixan DEFENDANT 7, APPELLANT,
2. KALLO DEVJI DESHPANDE axp oruers (On1GINAL PrAINTIFF AND
DerENpANTs 1 10 § AxD 8 o 11) RuspoNDERTE.™

Delelhan Agrivalturists’ Relief Aet (XVII of 18F9), section 13—MNortgage by
Vatandar—>Suit for accomt and vedemption—ddverse possession by mort-
gugee—Hereditary Ofiices det (Bom. Aet IIT of 1874), section 6—Mesne
profits from the date of suit.

One Madhavrao, grandfather of the plaintiff, by a deed dated the 15th July
1867 mortgaged with possession certain Vatan Tuam lands to Babuji Anant, an
ancestor of the defendants.  Madbavrao died, 1873, and in 1909 plaintiff sued
to redeew the mortgage under the provisiong of the Dekkhan Agriculturists’
Relief Act, 1879. The defendants contended that by reason of the provisions
of section b of the Vatan Act, the mortgage hecame void on the death of

¥ Second Appeal No. 167 of 1914,
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