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H e a t o n , *T. ;— I wlsli to add only a few words in tlie 
matter of the conduct of the Revenue Officers which 
has been brought to our notice. I wish to say that in 
my oxoinion these Officers acted with perfect projniety. 
They obtained the legal opinion of their local advisers. 
They then endeavonred on the strength of that opinion 
to persuade this young Talukdar to make some pro­
vision for a very u ofoi-tunate nvin and in so doing it. 
seems to me that they were actin;.»' very properly. But 
the'document which, this youn^’ Thakore signed, was, it 
seems to me, merely awi'i titeji record of a declaration. 
It was not in its true sense an agreement at all. In so 
far as it had any formal character, it was merely a 
declaration made before the Collector. Obviously it 
was not intended to be a final <! eclaration because a 
more formal deed was to follow.

I agree in the order i3roposed by my learned 
Colleague.

Dfcvee affirmed.
R. R.
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1915, Before Sir Badl Scotf, Kt., Chief JuKtiefl and M)\ Junticr. BcUrJialor.

Ifarch SO. KESHAV H ARGO VAN ( origikal D efendant), Api-ellant, *■. B A I GANDI,
----- -----------— MINOR, BY HKR NEXT FRIEND, HF;R FATHEB, PAKHxVLI MOTI K A LA  ( ciHICUNAL

P la in t i f f ) ,  Respondent, and KESHAV HARGiOVAN(or ig in a l PLAiNTiii’F), 
A pp ellan t, v . BAI GANDI, minor, by nEit fa th e r  MOTI K A L A  and
OTHEES (OKIGISAL DeFEKDANTs), RESPONDENTS.®

Hindu Lav-— Dissolution o f  marriage— Cudani o f  caUe— CH^Iom cmihorimui 
either ^poim to divorce the other o?i •paum.oM o f  a mm o f  money fmed h/ 
the caste— Custom immoral ami cmiiiot hp. rccorpiiml by the Court— Iiidian 
Contract A ct ( I X  o f  1S73), secHmi S3.

A  custom, Htated to exist among Hindn« of tlie Pakliali caKto )»y which the 
luaniage tie can be dissolved hy either hnshand or w ife against t))o nish o i  the

^Second Appeals Nos. 1001 o f  1913 and 80 o f 19U .
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dî •ol•cc‘d party, the sole conditi(jii attacbecl being tl)e payment of a sum o f 
niuucy iised by the caste, cauiiot b« recognised by the Court. It iimst be 
reg’arded as hiiiuoral or opposed to public policy within tlie meaning o f 
(section 23 o f  the ludian Contract Act (IX  o f  1872) aud is equally repugnant to 
Hindu Law, whiL'h regards the marriage tie as so .sacred tl:iat the posiiibility 
o f divurce on the best o f  groimdis is penuitted only as a reiiictant cctucession. , 

Rey. V. Karm n Goja and Reg. v. Bai Bnpa^^  ̂ followed.

Se c o n d  ai p̂eais against tlie decision of E . Glementfc;, 
District Judge of Alimedabad, confirming the decrees 
passed by Kesliavlal Y. De>sai> Joint Subordinate Judge 
of Alimedabad, in two suits Nos. 267 and 603 of 1912.

Tiiese were two cross suits, one (suit No. 603 of 1912) 
broiiglit the husband against his minor wdfe for 
restitution of conjugal rights and the other (suit No. 267 
of 1912) by the wife against the husband for dissolution 
of marriage. The parties belonged to Pakhali caste 
whicli was divided into two factions. In the year 1899 
plaintilf Kesliav was married to defendant, Bai Gandi, 
who was 15 years of age at the date of the suit No. 603 
of 1912. Bai Oandi had not lived with Kesliav as he 
belonged to opposite faction. Keshav, therefore, sued 
her for restitution of conjugal rights. It was contended 
on her behalf that marriage in parties’ caste was a simple 
contract subject to a condition sanctioned by custom; 
that it may be put an ■ end to at the wish of the wife 
subject to a payment of money ; that according to the 
resolution of the caste a husband was bound to divorce 
a wife on ofllier of Rs. 91 to caste Patel by the wife’s 
side; that an amount of Rs. 28 out of this was to be 
paid to the husband ; that the fixed amount of Rs. 94 
was offered to the leaders of the faction to which 
defendant belonged ; that the amount Tvas not accepted..

Relying upon the caste custom and t̂he resolution, Bai 
Gandi by her next friend,- her father, filed a suit (No. 267 
of 1913) against her husband, Keshav, for dissolution of 
marriage. Therein defendant, Keshav, contended that
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lie did not admit the custom set \ij) ; tiiat the divorces 
were given in parties’ caste if l ôth tiie parties were 
willing and not otlierwiHe : tliat tlie Court could not 
entertain a suit of tliis nature.

The Sabordinate Judge found tliat the custom in the 
caste of giving divorces was proved and that it could 
be acted upon according to law. He, therefore, allowed 
Bai Gandi’s suit for dissolution and dismissed that of 
Iveshav for i‘estitution of conjugal rights.

Keshav tiled two api êals Nos. ooo and o3G of 19LH to 
the District Court at Ahmedalmd and in both the 
api)eals the decrees of the Subordinate Court were 
confirmed.

Keshav, thereupon, preferred two second appeals to 
the High Court.

O'. ISr. Thakor for the api)eilant (in both the 
appeals):—I contend that tlie custom alleged, even if 
held established, is one which the Courts will refuse to 
recognise. It is against public policy and against tlie 
spirit of Hindu Law. The lower Courts have misunder­
stood the effect of the various rulings referred to. 
These decisions leave no doubt that a custom such as 
is pleaded in this case cannot be recognised. I rely on 
Beg. V . Karsan Goja and Eeg. v. Bai Uji
V . Hathi Lalu^  ̂\ RalviY. GovincM̂ ' ;̂ Reg. v. Sainb'hn 

; Namyan Bliarthi v. Laving BhartM^^\

The case of Sankaralingam Chettl v. Suhban 
Chet0^  ̂ is quite different. It permits divorce only by 
mutual agreement. The Courts have gone the length 
of convicting persons marrying without having their 
prior marriage validly dissolved,

W (1 8 6 4 ) 2 Bom. H. 0 . R . 124.
(2) (1870) 7 Bom. H . 0 . R. (A . C. J .)  133. 

(1 875 ) 1 Bom. 97.

(4) (1 8 7 6 ) 1 Bom . 347.
(5) (1 877 ) 2 B om . 140. 
W (1 8 9 4 ) 17 Mad. 479.



iTA.N'ni.

Ct. K. Parekh for tlie respondent (in hoth the appeals): — 1915-
The cases cited do not establish tliat a custom by wliicli Ke.shav
a woman can get her divorce on payment according to HiEuovAs
caste usage is invalid. A remarriage without a divorce Bai
may ]>e invalid, but no case expressly says that siicli a 
divorce if x̂ erraitted by usage cannot be granted. In 
the present case there being a cnstoni conipeliing a 
tlivorce such a divorce should be allowed on the 
strength of the castom proved: see SaiikamJhiyaui 
Ghetti v. Sudhan Gheftl̂ '̂̂ ; Jiiknl v. Queen-Bmpress^^K

Bcott, 0. .J.-These appeals are brongiit in two suits, 
the one being a suit for the restitution of conjugal 
rights, and the other a salt for dissolation of marriage.
The plaintiff in the suit for restitution is the adult hus­
band of the defendant, a miu()r, Avho has attained the age 
of x^uberty. Tlie duty is imposed ])y Hindu Law tipon the 
wife to reside with her hus])and: see Tekalt Mon Mohuil 
Jemadai v. Basanta Knuiaj' There is no
evidence that he has been guilty of such conduct as 
would justify his wife in claiming the protection of the 
Court. The defence is that the defendant is no longer 
the plaintiff’s wife and it is to obtain a declaration to 
that effect that the cross suit has been brought in her 
name. It is claimed that by virtue of a caste custom 
the minor wife can l)y the expression of her desire 
so to do accompanied l̂ y a ]3ayment of money, the 
greater part of whicli goes to the caste and a small 
portion to the unwilling husband, free herself from the 
marriage tie. Whether such a custom, could be re­
cognised by the Court in the case of an adult wife 
will be discussed later in this judgment. The plea in 
the wife’s written statement is that the marriage 
is a contract subject to a condition sanctioned by 
custom, that it may be put an end to at the wish of

TOL. XXXIX.] BOMBAY SERIES. oil
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(3) (1901) 28 Gal 751.



542 THE INDIAN LAW EEPORTS. [VOL. XXXIX.

1916.

KiitinAv
ILvruovan

V.
B a i

Ganki.

the wife subject to a payment of money. We cannot 
accept the position that marriage among Hinclns is 
only a contract, but even if it were bo, it could only be 
a contract when concluded between adults capable of 
contracting. That is not the case here, and it i.s 
probable that the child wife wlio i>s put forward as 
paying money for the caste and for the repudiated 
liiisband is merely a pawn in a game between tliose who 
are the real instigators of her suit and the opposite 
party in the caste who dispute the existence of the 
alleged custom.

The parties are Hindus of thePaldiali caste. It appears 
that, ['actions having broicen out in the caste, and the 
liusbaud and his father-in-law taking different sides, 
tlie Avife is anxious to divorce tlie husband. Bhe claims 
to be entitled to do so by virtue of a caste-custom wliicli 
authorises either spouse to divorce the other, against 
that other’s will and with, or without any assignable 
reason, on payment of a sum of money fixed by the caste 
from time to time. The lower Courts have passed a 
decree in the wife’s favour, holding that the custom set 
uj) was proved, and that it is not opposed to |)̂ b̂lic 
policy. Having regard to the ]‘ecency of the caste 
resolutions purporting to affirm this custom, to the 
incompetence of the caste to pronounce marriages void, 
and to the recitals in various deeds to the effect that 
these/ar/mfe were executed with the consent of both 
spouses, we doubt very much whether the inference 
that the alleged custom is legally established can be 
supported by the evidence on the record. But we 
prefer to put our judgment on the broader ground that 
the alleged custom, assuming it to be proved, must be 
regarded as immoral or opposed to iDublic policy within 
the meaning of section 23 of the Indian Contract Act. 
In our opinion this view is apparent from a considera­
tion of the mere character of the custom set up, and it



is also to be siix}portecl Ijy tlie decisions of this 
Court. K f .s h a y

H A R G O V A X

Tlie custom i)leaded is, as we liave said, a custom by 
wliicli tlie marriage tie can be dissolved by either Gasdi.
liusband or wife, against tlie wisli of the divorced party, 
and for no reason but out of mere caprice, tlie sole 
condition attached being the i^aynient of a snin of 
money fixed by the caste. Tliat sum admittedly is 
liable to alteration from time to time at tlie will of the 
caste: Rs. 55 today, it may l)e Rs. 5 toinorrow. We 
need only say that in our opinion it is ini]30ssible for 
the Court to recognise any such custom as this; it is 
opposed to imblic policy as it goes far to substitute 
promiscuity of intercourse for the marriage relation, and 
is, we think, equally repugnant to Hindu Law, wliicli 
regards the marriage tie as so sacred tbat the possibili ty 
of divorce on the best of grounds is permitted only as a 
reluctant concession. The requirement of the payment 
of a sum of money, on which the learned District Judge 
relies, seems to us to be immaterial, and we can see no 
substantial distinction between the recognition of tills 
custom and the declaration that the tie of marriage does 
not exist among Hindus of tlie Pakliali caste.

As to the cases, it was laiddovvui as early as 1876 in Ĵ q/.
V, Samhhu Rcujhû '̂̂  that " the Court does not recognise 
the authority of the caste to declare a marriage void, or 
to give permission to a woman to remarry. ” It is true 
that this ruling was not followed in Jukni v. Queen- 
Em'pi‘esR̂ ‘̂ \ but there the learned Judges found that the 
liusbaad had relinquished his wife, so tliat tills decision 
is of no authority on the present facts. In ..Meg, v.
Karsan Goja and JReg. v. Bal which were -
criminal cases, tlie cpiestion Wiis wliether a woman of

0) (1«7(;) 1 Bam. 347. (3) ( j sg ^ )  lO Ca l. 627,

('V (18G4) 2 Bom. H. C. E. 1,24.
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tlie Talapda Koli caste was piiiiisliable under section 494, 
Indian Penal Code, or whether she could successfully 
plead a caste-eustoni under which a married woman 
was p e rm itte d  to leave her husband and contract a 
second marriage without the husband’s consent; and 
the Court said that “ such a caste-custom, even if it be 
proved to exist, is invalid, as being entirely opposed to 
the spirit of the Hindu Law. ” That decision was 
given in 18G4, and, so fai’ a-s we are aware, has never 
since beeii doubted. It is, we think, direct authority 
in favoui' of the \iew that the custom which is set up in 
the present appeal, and which in essentials is indis- 
tinftiiishaljle from tliat pleaded in the case of 1864, 
cannot he recognised by tlie Court. The decision in 
Reg. V. K arsan  Goja and Reg. v. Bal Rupâ '̂̂  was 
approved and followed by Sir M. Westropp 0. J. and 
Melvill J. in Naragan Bliartlil v. Laving BharfJiî ^K 
We may refe2’ also to UJi v. IlatJii Lalu'^\ decided 
in 1870, where it was ]ield that a custom wliich 
authorised a woman to contract a second marriage 
without a divorce, on payment of a certain sum to the 
caste, was an immoral custom which should not be 
judicially recognised. The custom in the present case 
seems to stand on no Iiigher position ; for if the mere 
X^ayment of money to the caste cannot serve to validate 
a remarriage without a divorce, the sam.e reasoning 
would make it insufficient to validate a divorce without 
the consent of the other spouse, as the effect in the 
dissolution of tlie marriage bond would be substantially 
the same in. both cases.

On these grounds we are of opinion tliat in the wife’s 
sait for dissolution of marriage the appeal must be 
allowed and the suit dismissed with costs throughout. 
IVlr. (jokuldaa for the wife has read affidavits declaring

a) (1884) 2 Bora. H. 0. 11. 124. (2) (1877) 2 Bora. 140.
(3) (1870) 7 Bora. H. C. R. (A. 0 . J.) 133.



thafc since tlie lower Court’s decree tlie wife lias 
contracted a second marrio.ge wifcli another man, but that 
fact appears to us to have no relevance to the only 
question raised in the appeal, the qii03tion, namely, 
whether she was entitled to divorce lier first husband 
by Adrtue of the caste-custom.

In the husband’s suit for rastitution of conjuf^al 
rights, the only d3l:eiic3 now nude is the divorce based 
on, "the alleg’ed ca.^ioin, a ad, siuje that fails, the suit 
must be decreed with costs throughout.

Decrees reversed.
J . Gr, E .
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Before Sir Busil Seotf-, Kt., Chief Justice, and I f r .  Justice Batchelor.

KHATIJA, DAUGHTER OF MAHAMADALLI ABDULALLI (o r ig in a l P la in t ­
i f f ) ,  A pp ellan t, i'. SHEKH ADAM HLTSENALLY VASI and oth ers  
(OEiGiNAL D efendants), R espootexts.*

Court-Fees Act { V I I  o f  1S70), section 7, clause I V  ( f )  and section 11— Suit 
f o r  aaeounts and adminiatration— Yahiafion o f  the suit f o r  purposes of 
court fees.

In a suit for accounts anti adrainislratioa o£ the estate by  the Ooiirt, the 
claim was valuer! at irO for parpos'y-i o!; caiirt faas auJ at lis. 30,00,000, 
for purposes of jnrisdietiori and pleader’s fees. It was contended on belialf o f 
the defendants that the suit had not been properly valued for purposes of court 
fees inasmuch as the suit wasi not an admiDistratioii suit but was in effect 
a claim by tha plaintiif for her share in the estate. This contention found 
farosir vpith ths lower C diuI.s which held that the suit was not for administra­
tion and the stamp duty was payable on the value o f  plaintiff’s share in 
the property which amounted to Rs, 67,908-12-0.

On appeal to the High Court,

1916.
M ar eh 31

First Appeal No. 23 o f  1914,

B m - 5


