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1916. tlie rule witli wliicli we are coiicenieci in tlo's case, -was 
bad becaase it was inequitable. It does not appear to 
have been argued that tlie rule was inconsivstent with 
the proYisions ot section 72 of the Act. I am, therefore, 
unable to accept that case as any guide in deciding tlie 
question whicii has been argued in the present case.

It follows, therefore, that the conmiencement of the 
liability of the Company for goods delivered to be 
carried under section 72 is in no way dependent upon 
the fact of a receipt having been granted, and must be 
determined on the evidence in the case quite independ­
ently of rule 2 under section 47, sub-section (1), clause ('/).

For these reasons I concur in the order proposed by 
my learned brother.

Iht'le made ahsohite.
II. 1 1.

APPELLATIC CIVIL.

1915. 
March 17.

Before ]\[r. Jtisticft Heaton and Mr. Justice Shah.

'R A S U L K H A N  H A M A D IvH xV N  and ANOTi-iKit (oiiic; 1NAI> PriAU\TU>'FS), 

A i-phllants, V . Thk S E U B E T A R Y  ok S T A T E  Koii I N D IA  jn C O liN U lL  

(OIUGINAL 1)15 F10 NO ant), BeSI'ONDENT.®

(tU L A B  C H H IT U  a n d  ANOTilKK (ORIGINAI, Pl.AINTIKFS), A [‘l'HI,hANTS, V. TUE 

S E C R E T A R Y  of S T A T E  kou I IS 'D IA  in  C O U N U IL  (oiuciixNAD D u f k n u - 

ajjt), R e sf o n d e n t .®

Limitation A ct ( I X  of 1008), schedule I, A rtieh  14— PasHem.on o f  laud as 
uvjuer fo r  fifty  years— User o f  land as gnwcyard and aUo timber 
depot— Order hy Gorernment fo r  dincanli)umi(j the uaur an timber 
deimi— Order altra vires— Land Bercime Cwle (Bombay Act V o f  1S70), 
sections G5, 8G.'\

* First tippoalH Now. 267 jind 270 ol: 1912. 

t  Tlie fieetiojjR run as follows :—

65. A ll occnpaiit of Iniul appropriated for pui'pciKOfi oi; iigricMilture h  eiititk'd
l)y liiiUHclf, liiH Kervants, tcniuits, agenlw ov utlier legal repreKuiitativt-iH. lo erect



The plaintiffs were in po.ssession o f  tlie land in diapiite as owners ever 
since 1860 and used a portion of it as a g-rav'eyard, and on another portion o f  
it they Iniilt a shed wliicb was used as a timbor shop. In 1871, Government 
assessed tlie land and entered it in the Revenue Registers as “  G(,ivei'urnent 
Avaste land.”  The plaintiffs paid no assessment on the land. In 1908, the 
District Deputy Collector passed an order directing the Mainliitdar to “  cause 
tlie hnilding’ and tlie wood to be removed forthwith froni tlie said laud.” 
This order was finally confirmed by the Coninns.^ioner on the 2‘itli April 1909.
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fann-buildings, construct wells or tanks, or make any ocher iinpruveiuents 
thereon for the better cultivation o f the land, or it.H more couv'CiiieMt occapntion 
for the purposes aforesaid.

But, i f  any occupant wishes to appropriate his holding or any part thereof 
to any other piu’pose, tlie Collector's permission shall in the first ])laee be 
applied for by the registered occupant.

The Collector on receipt o f  such upplicatioii shall at once fiirnish the 
applicant with a written ackuowledgnient of its receipt, and after inquiry may 
either grant or r(‘fiisi:- the same ; liut, i f  the applicant receive no answer withui 
tbree mouths from the date of the said aeknowledt-TOent, the Collector’s 
penuission may lie deemed to have been granted.

Unless the Giillector sliall in particular instatices otherwise direct, no such 
application shall be recognized except it he made l\y the registered occupant.

When any such land is thus appropriated to any purpose unconnected \vi'(,li 
agriculture, it shall be lawful for the Collector, subject to the general orders o f  
Government, to require the payment o f a tine in addition to any new 
assessment which may be levialde under the pnwisiens o f  section 48.

6(3. I f  any such land be so appropriated \vithont the permisxsion of the 
Colle tor being tirst obtained, or before the expiiy of three months from the 
date o f the aforesaid ackno^vledgmcnt, the occupant and any tenant, or other 
person holding under or through him, shall be liable to be suimnarily evicted 
by the Collector from the land so appropriated, and from the entire lield or 
s u r v e y -n u m b c r  of which it may form a part, and the registered (lecupant shall 
also be liable to pay, in addition to the new assessment which may be leviable 
under tlie provisions of section 48 for the period dining which the said laud 
has lieen so appropriated, such fine as tlie Collector may, subject to the general 
orders of (jrovenniient, direct.

Any co-occupant or any tenant o f any occupant or any other person liolding 
under or through an occupant, who shall, without the registered occupant’s 
consent, appropriate any such land to any such purpose, and thereby render the 
said registered occupant liable to the penalties aforesaid, shall be responsible to 
the said registered occupant hi damages.
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1915. The plamtilfe filed the present suits on tlie 2inl Febraary 1910, to olitain a 
declaration that they were alisohite owners of tlie laud, to have set aside the 
order o f  1909, and to get a permanent injunction restraining (iovermneut from 
diKtnrhing tlie plaintifl's in thoir pnsaeHsiou o f the land. Tlie lower Court 
dirtmi.ssed the suits holding that the plaintiffs were not ahsolute owners hut 
occupantfii only, and that tiie waits were barred nnder Article 14 of the first 
fichedulo to the Limitation Act, 1908. The plaintiffs haring' appealed ;—

Held, that as the land in dispute was not used for the purpose of agriculture, 
iieitUer secthm 65 uor section G6 of, the Tjand Eciveiiue Code (Boniliay Act V 
of 1879) appUed to the ea>se, and the orders passed by the Revenue Authoritiet; 
to evict the plaintifEs were ultra vires.

Held, further, that the suits were not i.iarred by Article 14 o f the Liuiitatif^n 
Act (IX  o f 1908), inasJtineli as it was not neeeswary for the plaintiffs to have 
the order set aside.

A p p e a l s  from tlie decision of B. H. Waterfield, 
Acting District Judge of Broach.

Suits for dech r̂atioii and i-a;jmictioji.
The i3laiiitiffs in these suits ow.iied a piece of land, of 

wliicli they were in possession ever since the year 1860. 
A portion of the land was used ))y them as a private 
cemetery (kaharastan). On another portion of the land 
they bnilt a shed which, was nsed as a timber shop.

It appeared that in 1871 G-overnment assessed the 
land at Rs. 3-8-0 ; and entered it in the Revenue 
Register as “ Government waste land.” Tlie plaintiffs 
were never asked to pay any assessment for tlie land.

In 1903, one of the plaintiffs appeared before the 
Talati of Ankleslivar in the course of revenue inquiry 
and stated as follows ;—

I, Gnlab Ghliitn, residing at Ankleshvar, being- questioned this day, state 
that the land (,)f Survey No, 538, measuring acre 0-3'2, is sot apart fov a grave­
yard. I am managing this gi'aveyard. This land is leased to one Jamnadas, 
a resident of the .said town. I  do not rernomher lii.s fatlier’s naine. The rent 
has been fixed at Rs. 17. I have built a hat on it and the other one has been 
built by the said Jamnadas. The Haiti Jamnadas uses the hut built me. The 
amount of Rs. 17, the rent of the land, is to be utilized for the purposes o f the 
Pir’s grave (dargha) which stands on this laud. In order to keep the Pir’s 
grave in a good state of repairs, the land is leased out. The lint is a Isacliha 
hut. I am ready to pull it down, if G-overnment have any obiection.
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Tlie inquiry resulted in a letter from tlie District 
Deputy Collector to tlie Manilatdar ot Aukleslivar on 
the 12th February 1907, wliicli ran as follows ;—

It will appear on looking into our office E. No. 634, dated 19t}i March 
1898, and Melierban Collector’s letter No. E.-1274, dated 19— 20th April 1898, 
copies whereof are attached hereto in the correspondence o f  (the year) 1898, 
that the said Survey nninher has been Gxed as being for (the purposes o f)  
cemetery and only for that reason the Commissioner has sanctioned that the 
same should he continued (to he held) unassessed as (for purpose o f)  cemetery, 
although the present owner thereof has no (such) riglit. It wilh moreover, 
appear from  the very same papers that it has been refused to treat these 
numbers as “ Inam ”  and to apply the snmraary settlement thereto : vide 
Melierban Collector Saheb’s English letter, paragraph 4 . Likewse, it will 
appear from  seeing the last sentence o f the said paragi-aph that the land, 
having been fixed as being for (purposes of) a cemetery, the owners thereof 
have no right left to them to use the same in any other way whatever.

I f, in this manner, a house l>e built on the cemetery land, and a wood depdt 
be opened there or would be stored there, that cannot be allowed on any 
account whate\er. Therefore, you will please cause the building and the 
wood to l)e removed forthwith from the said land. Further, you will he good 
enough to send the statement in respect of the income which has become 
receivable from the time the correspondence commenced.

In part (? )  ‘ Chh ' o f  your endorsement No. 7/i5, dated 17th Occohev 1905, 
in the above matter, you have expressed an opinion that the land should be 
entered against the name (? o f  the party). HoAvever, looldng to the papers 
accompanying (marked) E. that too is not posaible, and even i f  the name be 
entered, still the biulding cannot he allowed to stand without fine, etc., 
being taken.

Tlie plaintiffs appealed unsuccessfully to tlie Collector 
against tlie order. It was confirmed by tlie Oommis- 

■ sioner on the 24tli Aj)rii 1909.
In the meanwhile, on the 28th September 1908, the 

following notice was served upon the plaintiffs :—
Notice under section 202 o f  the Land Revenue Code to Gulab Ghhitu and 

Ahuiedkhan Mahmedkhan directing to remove huts, heaps o f  wood, etc., from 
Survey No. 538 measuiing gunthas 32 assessed at Es. 3-8-0 as tire land has 
been assigned to graveyard and, consequently, they have no right to use it for 
purposes other than gTaveyard. I f  they w ll  make default in carrying out 
the order within thirty days, actions will be taken under secticn 202, Land 
Revenue Code,
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On tlie 2nd February 1910, the plamtiffs filed the 
present suitvs against the Secretary of State for India in 
Council praying that “ they should be declared absolute 
owners of the land, that the defendant’s order should 
be set aside with an injunction not to disturb them in 
their rights of ownership,”

The defendant contended inter alia that the suits 
were time-barred ; that the land was never a building 
site, but was used as a burial ground managed by 
plaintiffs’ ancestors, and that the orders of the Revenue 
Officers were quite legal and justified by the provi­
sions of the Land Revenue Code.

The District Judge held that the orders passed by 
the Revenue Authorities were not illegal; that the 
plaintiffs were not absolute owners of the land but 
occupants only, and that the suits were barred under 
Article 14 of the Limitation Act.

The plaintiffs appealed to the High Court.
G, N. Thakor for the appellants.
S. S. Patkar, G-overnment Pleader, for the respondent.
H eaton, J. :—In this matter the following facts are 

either admitted or established beyond any real 
controversy.

There is a certain plot of land which is used, and for 
many years has been used, as a graveyard, but also for 
storing wood. On the findings of the first Court which 
to this extent are not challenged in appeal, the occu­
pants or persons who are in charge of the land whether 
with reference to its use as a graveyard or as a timber 
store are the plaintiffs. This occupation had continued 
for at least fifty years before this suit was brought.

Eventually the Government OfB.cers decided that the 
plaintiffs should be evicted unless they ceased to use 
the land for the purpose of a wood store. I am describ­
ing the case in general, but I think in sufficiently
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accurate, terms. Plaintiffs have broiiglit tliis suit sub­
stantially to protect tliemselves against tlie proposed 
eviction by G-overnment Officers unless they cease to 
use the land as a wood store. The Acting District 
Judge V7ho heard this case substantially found the facts 
as I have described them, but he came to the conclusion 
that the order of eviction was perfectly legal and 
justified under the provisions of the Land Revenue 
Code. It is here at the outset where I differ from the 
District Judge. To begin with, as a general princiijle, 
Grovernment have no power to evict persons in such 
occupation of land except as provided by the law, and 
it is not suggested that they have any power to evict 
these iilaintiffis unless that power is to be found in the 
provisions of the Land Revenue Code. It is not denied 
that the plaintiffs are lawfully in occupation of- this 
land x)rovided that they put the land to a proper use, 
that is to say, they are not in occupation as trespassers 
or persons without any right. It is said, and it may be 
perfectly true, that they are in occupation as persons 
entitled to be in charge of the graveyard which exists 
on the land. But assuming this to be so, and knowing 
as we do, that they have used the land as a wood store, 
is there any provision in the Land Revenue Code which 
entitles the Government Officers to evict them ? I can 
find none. It is not shown in this case that the land 
has been assigned for the j)urpose of a graveyard as 
X:>rovided in section 38 of the Land Revenue Code. We 
know merely that the land is and has been a graveyard 
for a very great many years. How, under what 
arrangement, or by whose authority, it came to be a 
graveyard we do not know, and in our ignorance it 
would be profitless to conjecture.

Then this land, so far as the evidence shows, has 
neither been assessed nor held for the purpose of 
agriculture. True, it was assessed, but so far as I can
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judge on the evidence it wa,s assessed for some purpose 
not directly connected witli agriculture, because when 
it was assessed, it had been for many years and was 
still a graveyard. No assessment was ever levied from 
the occupants and it nowhere appears from the Govern­
ment records that the land was ever regarded as land 
to be used for the purpose of agriculture. In fact it 
never has been used for the purpose of agriculture, so 
far as the evidence informs us. It is not therefore land 
to which sections 65 and 66 of the Land Revenue Code 
apply. I can find no provision which entitles the 
G-overnment to evict these persons as from their 
proceedings it seems they propose to do. On the 
merits, therefore, I feel no doubt whatever that the 
plaintiffs are entitled to protection against this 
intended eviction.

The only other points which I need notice are first 
that we are not in any way in this case concerned with 
the question as to whether G-overnment have the power 
or whether they ought to levy any assessment on this 
land. Secondly, it has been argued that the suit is 
time-barred. It has been so argued because, it is said. 
Article 14 of the Schedule to the Limitation Act covers 
the case. That Article relates to a suit to set aside an 
act or order of an officer of Government. It is true 
that the suit is one in terms to set aside the order of an 
officer of Government but it is a suit to set aside an order 
which bears a date less than one year from the time 
when the suit was filed and, therefore, the suit is not 
on its face time-barred. What really underlies this 
argument is not a question of limitation so much as a 
very different question. It is argued that there was an 
earlier order and that limitation runs from the date of 
that order. That can only be if the order were one 
which, if not set aside, would lawfully operate as a bar 
to the plaintiffs’ rights. So far as I can see, none of the
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orders in tlie case operates as a bar to the plaintiffs' 
rigiits. Neither tlie earliest, of tliem, tliat of tlie 
District Deputy Collector, nor tlie latest, that of the 
Commissioner. It is true that the orders are adverse 
to the interests of the X3laintiffs and if practically given 
effect to, would lead to the eviction of the plaintiffs. No 
doubt these orders give the plaintiffs a right of action 
because they are at any rate to the extent of a threat, 
an invasion of their rights, but they are not a tangible 
invasion. They do not of themselves affect the 
plaintiffs, it would only be the enforcement of the orders 
which would do this. Therefore I think there is no 
bar of limitation in the case.

The order which I would propose is that the decree 
of the lower Court be set aside, that a declaration be 
made that the plaintiffs are in lawful occupation of the 
land in suit and are entitled to remain in such occupa­
tion undisturbed and I think the plaintiffs should have 
their costs in both the Courts.

Shah, J. :—These appeals arise out of two suits brought 
by the respective plaintiffs against the Secretary of State 
for India in Council for a declaration that they were the 
owners of the property in suit and that they had been in 
possession and enjoyment adversely to the defendant for 
over sixty years, for the cancellation of a certain order 
of the Commissioner, Northern Division, and for a per­
manent injunction against the defendant to prevent 
any obstruction being caused to them in the enjoyment 
of the property. The lower Court dismissed the suits 
on the ground that the claim was time-barred, though 
it held that the iDlaintiffs were the occupants of the 
land in suit. The plaintiffs have appealed to this Court 
and have urged two points in support of the appeals, viz., 
(1) that the evidence establishes the fact that they have 
been in possession of the property in suit in their own 
right, and (2) that their claim is not time-barred.
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Witli reference to tlie first point a few facts wMcli 
are beyond dispute may be stated. The plaintiffs have 
been in iDOSsession of the land at least from the year 
1860 and have been using the property partly as a 
graveyard and partly for the purpose of stacking 
timber. There is nothing to show as to how the 
plaintiffs obtained this land, nor is there anything to 
show that the defendant had originally assigned this 
land to them before the year 1860. In 1871 when a 
survey settlement was effected, the land was assessed. 
It is not clear on what footing it was assessed. It was 
entered in the Revenue register as waste land and the 
amount of assessment was shown in that register. No 
assessment was ever demanded from the plaintiffs up to 
the date of the present litigation. In 1898 there was 
some correspondence with regard to the land in suit as 
well as other lands and in the letter of the Collector to 
the Commissioner, dated the 20th of April 1898, the view 
which the Revenue Authorities took of their position 
with reference to this land is stated. It is not suggested, 
however, that the plaintiffs had anything to do with 
this correspondence or that any attempt was made to 
question the propriety of their possession or of the use 
which they were making of the land. In 1907 the 
order, which is referred to by the lower Court as the 
order which the plaintiffs must seek to set aside, was 
made by the District Deputy Collector. That was, 
however, only a letter addressed by that officer to the 
Mamlatdar of Ankleshvar, and there is nothing to show 
as to when, if at all, it was communicated to the 
plaintiffs. In that order it was stated as follows ;—“ If, 
ill this manner, a house be built on the cemetery land, 
and a wood dep6t be ojiened there or wood be stored 
there, that cannot be allowed on any account whatever. 
Therefore you will please cause the building and the 
wood to be removed forthwith from the said land.” An
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appeal was preferred against this order to tlie Collector, 
wlio declined to interfere. A furtlier appeal was 
j)referred to the Commissioner who made an order in 
April 1909 declining to interfere with the order of 
eviction. The notice which was actually served on the 
islaintiffs has been put in on behalf of the resi^ondent 
now in this appeal That notice orders the plaintiffs to 
remove the wood and clear the ground, directs them to 
use the land only for the purposes of a Kabarsthan, and 
states that on failure of their doing so, ste|)s would be 
taken against them under section 202 of the Land 
Revenue Code.

The present suits have been brought on the 2nd of 
February 1910, /. e., within a year from the Commis­
sioner's order, but more than a year after the order of 
1907, Exhibit 19, or the notice of September 1908.

The plaintiffs have adduced evidence to show that at 
least since the year 1860 they have been using the land 
in suit in their own right and dealing with it as their 
own property. They have mortgaged and leased the 
property from time to time. There are superstructures 
over the land and it has been used as a timber shop. 
The evidence also shows that a part of the land is used 
as a x̂ rivate Kabarasthan by the plaintiffs. It is 
not necessary to discuss the oral evidence which 
establishes these facts. The evidence as to the posses­
sion and the use of the property is clear and practically 
unchallenged. The lower Court also has substantially 
accepted that evidence as proving these facts. It is 
clear, therefore, that the plaintiffs have been in posses­
sion of this land for over fifty years. There is nothing 
to show that the defendant had assigned this land to 
them before that time. Under these circumstances it 
seems to me that though there is no direct evidence 
that the x l̂aintiffs are the owners of the land, under 
section 110 of the Indian Evidence Act the burden
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of proving tliat tliey are not tlie owners wonlcl be 
on the defendant who affirms that they are not the 
owners.

Coming now to the defendant’s evidence it seems to 
me that beyond the entries in the Revenue registers, 
there is nothing to show that the Government assigned 
this land to the plaintiffs. It is not shown under what 
circumstances this land came to be assessed in 1877, 
but it is significant that in spite of the iDlaintiffs using 
the land as their own, no attempt was made even after 
1877 up to the year 1907 either to prevent them from 
using the land otherwise than as a Kabarasthan, and 
they were never asked to pay any assessment. I am 
unable to infer from these revenue records that this 
land was assigned to the plaintiffs by the defendant. 
There is only one other piece of evidence upon which 
the learned Government Pleader has relied for the 
purpose of showing that the plaintiffs are not the 
owners. That is the statement which was made by 
one of the plaintiffs on the 18th of September 1903 
before the Talati of Ankleshvar. There is no doubt 
that in this statement the deponent expresses his 
readiness to pull down the Kacha hut built on the land 
if Government have any objection to it. It seems to me, 
however, that no steps were taken after this statement, 
as I have already stated, up to the year 1907, and when 
steps were taken in 1907 or in 1908, the plaintiffs 
asserted their present claim. It does not appear clearly 
how the statement came .to be made before the Talati, 
but aî x̂ arently it was in connection with some Revenue 
enquiry which ultimately resulted in the order of 1907. 
The plaintiff who has made this statement says that 
he made it in ignorance of law. On giving the best 
consideration to the statement it seems to me that it 
would not be right to treat this as an admission of the 
defendant’s right by the plaintifis. As soon as a definite



order was made in 1907 that tlie plaintiffs should 1915.
remove the huts, which they had built on the land, IrlijTLK̂ ^
they asserted their right as owners of the land. Under Hamadkhax 
these circumstances I am unable to treat this statement SEottETARY
as in any way advancing the defendant’s ease. In iny yuVismA
opinion, therefore, the result of the evidence is that the 
plaintiffs’ possession for over fifty years is established 
and that the defendant has failed to show that the 
plaintiflis are not the owners.

It is necessary to mention here that tlie Government 
have never attempted to levy the assessment from the 
plaintiffs. So far as the present dispute is concerned, 
it has arisen, in consequence of the Revenue Authorities 
having asserted their right to evict the plaintiffs if they 
did not 3‘emove the lints and if they failed to coniine the 
use of the land to the purposes of a Kataarasthan. It 
is not, therefore, necessary to consider whether even if 
the j)laintilfs be the owners of this land the Government 
have the right to levy any assessment from them in 
respect of the land. In fact there are no materials in the 
case upon which this x̂ oint could be decided, and it is 
clear that the Government have not so far called ui ôn 
the i3laintiffs to pay the assessment. In coming to the 
conclusion, therefore, that in virtue of the plaintiffs 
having x3roved their i^ossession of the land in their own 
right and the defendant having failed to show that 
they are not the owners, we say nothing as to the right 
of the Government to assess this land and to levy the 
assessment from the plaintiffs. The lower Court has 
dealt with the cxuestion of assessment, but it does not 
seem to me to be either proper or necessary to d e c id e  
that fxnestion in this case. I desire to make it clear 
that the declaration which may be made in favour of 
the x l̂aintiifs in this litigation will be without X3rejudice 
to the right of the d efen d an t, if any, to levy assessment; 
in resp ect of this land,

H 300—9
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1915. I  noAV come to the question of limitation. Tlie lower
court has held that under Article U  of tlie Indian 

i i A M A T a i H A N  Limitation Act the suits are time-barred Ix-canse they are 
Skorctaui' brought more than a year after the order (Exhibit 49).
CF Statk  ̂ -yiQ̂ r̂ taken by the lower Court
FOU IXDIA.  1 .on this point is wrong. In the hrst place in these suits 

it does not appear to me to be at all necessary foi* the 
plaintiffs to have any order set aside. Their claim is 
substantially one for confirmation of their possession 
and for an injiinction restraining the defeiidant from 
eAdctiiig them. The order in question is not of such a 
character as would by itself have any effect if neither 
party took any action on it. Besides strictly speaking 
it is merely a coniinunication by the District Deputy 
Collector to the Manilatdar. In pursuance of this order 
no doubt subsequently a notice was issued, and it was 
urged, on behalf of the respondeiit, that at least from 
the date of that notice the suits ought to have been 
brought within a year. I do not think that that 
notice is any more an order within- the meaning of 
Article 14 than the order which is supposed to have 
been contained in Exhibit 49. Further, on the merits, 
having regard to the view which I take of the plaint­
iffs’ possession and of their right to this property, 
it is clear that the order in question is outside the 
powers of the Revenue Authorities. It was urged by 
the learned Government Pleader on behalf of the 
respondent that the order in question was justified 
by the provisions of sections 65 and 66 of the Land 
Kevenue Code. It was contended that the plaintiffs 
having used the land for non-agri cultural purposes, the 
Heveinie Authorities had the power to evict the i:)lainti:fl:s 
under section 66 of the Act *. but iu. my opinion these 
provisions of the Land Revenue Code have no aiiplica- 
tion to the present case as the plaintiffs are not 
occupants of the land within the meaning of the Code,
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and tlieir riglits are not proved to be limited to tlie 
agriciiltiiral use of the land. It is not possible, tliei’e- 
fore, to attri])iite tlie order or tlie notice to any section 
of tlie Land Revenue Code under wliicli tlie Revenue 
Antliorities can l)e said to liave tlie power to evict the 
present x̂ laintifl's from tlie land in dispute. It follows, 
therefore, that the order and the notice are ultra vires 
of the Revenue Authorities. On tliese grounds it seems 
to me that it is not incumbent on the plaintiffs to have 
any order passed by the District Deputy Collector or 
the Collector or the Revenue Commissioner set aside.

I do not think that any injunction is necessary mider 
the circnnistaiices.- It will be suflicient to declare that 
the plaintiffs are entitled to be confirmed in their 
possession of the land. I, therefore, concur in tlie order 
proposed by my learned colleague.

Dccree set as id a.
E . R .

1J.V.SU1.K I IA X  

1:1a31a1'K11A5 
V.

8i:Ci(ETAUV 
OF H 'i’ . iT E  

I’ljR IxjdA.

APPELLATE CIVIL.

Before Mr. Juistice Heaton and Mr. Jmtirc SJiali,

VASUDEO RAGllUNATH OKA (om r.iNAL PLAi^jTun?), A p i 'E t .la n t , v . 

JANARDHAN S A D A S f l l V  APTE ( o u k h n a l  D e f e n d a n t ) ,  E e s p o n d e x t . ''

Tmnsfe)' o f  Properiy A ct ( I V  o f  1S82), section S3— Fmudnlent transfer—  
Trcuisfer cvkhible at the optioiL o f  the j îcrsoii defrauded— PurcJiaser at 
Court sale noi a suhseqiieiit transferee— Person having Interest in the property 
■meam person haring interest at the date o f  the transfer.

The plaintiff eertaiji lands iii 1906. Ta execution o f  a moiiey-
decree agaiuHt the vendor, the laiulH were sold at a Com-t auction'aud purchased 
hy the (k'frndaut in 1909, with full iiutice o f  the sale o f  190G. The defendant 
having been put into pcissession o f  the lands, the plaintiff sued to  recover 
possession relying on the sale o f 1906. The defendant contended that the sale

1916. 
March 22,

Second Appeal No. (583 o f 1913.


