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Before M.r. Justice Heatmi and Mr. Justice Shah.
1910.

RAMCHANDEA N ATH A a n d  a n o t h k r  ( u iu g jn a l  P j.a i h t i i 'F s ) ,  A rrn - March 5.

CANTS, V. THE GREAT INDIAN PENINSULA R A IL W A Y  COMPANY ________
( o pjg in al  D e fe n d a n t ), OproNENTS/"'

Indian Railways A ct ( I X  o f  1S90), section 72— BvJfi >nade under
section *iV“, sub-section (7) ,  clause, ( f ) — Ruin 'not valid— Delivery o f gunds 
to be carried hy Railway administration— Uraut o f  vailway 'receî )L not 
e.‘tseutial to complete delivery.

The plaintiffs Ijrotigiit certain goods to tlie railway premi&'es and handed 
a cousiguiuent note to the clerk of the Raihvay Company. No receipt was 
given as the goods were not weighed and loaded In the meauwliile, a lire 
broke out on the preraiHcs and destroyed the goods. The plaiutiffa having 
sued the Railway Company for the losH of goods, the Io'̂ \'er Court held that 
the Company was not liable for the loHs in al)seuce o f  a raihvay receipt, a.Si 

provided for in Enle 2 framed under section 47, suh-aection (1), chuise ( / ) ,  
o f  the Indian Railways Act (IX  o f 1890). On plaintitTs’ application under 
Extraordinary Jurisdiction :—

Meld, that the cormaeneeinent o f  the liabihty ol'the Company for goods 
delivered to be carried under Kcction 72 was in no way dependent upon the 
fact o f  a receipt having been granted, but must be deterniiiicd on evidence 
quite independently of Rule 2 under Bcction 47, sub-section (1), clause ( / ) ,  
o f  the Indian Railways .Act (IX  of 1890).

JJeld, also, that inasmuch as Rule 2 sought to deline and by delining ehanged 
what would otherwise lie the meanhig of section 72 o f  the Act the rule 
w'as bad.

F er  H e a t o n , J. :— “ A ‘ delivery to be carried by raihvay ’ (within the mean­
ing o f  section 72 of the Indian Railways Act, 1890) means Bornething more 
than a mere depositing o f  goods on the railway premises ; it ineann Htnue sort 
o f acceptance by the raihvay, a taking as well as a giving. When that tal<ing 
occurs is a matter which depends on the conrso of buBiness luicl the facts of 
each particular case ; but it cei'tainly nuiy he completed before a railway 
receipt is granted.”

* Civil Extraordinary application No. 218 of 1914. 
t  The rule in (|nestion rims as follows :— ■

“  Goods will, in all cases, be at owner’s risk until taken over by the railway 
admixdstration for despatch and a receipt in the prescribed form has been 
granted duly signed by an authorised railway servant.”
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1915. P(??’ Sham, J'. ;— “ Tho cleliveiy conteniplatwl hy H(M'l,ion 72 is iin actual 
delivery and luarkw l-lic bcyimiitig ol: tho Coiiipiiiiy’H i'o,sp()ii.sihility. That 
delivery wuuld uo diiuM iuvolvo nut iiicroly I ho briii)j;iiiU|' ol th« gtiody on 
t.ho nulvvay premises but at'ccjituucc thorctil: liy tlui Coin})tuiy i:or Iho [.nu'pOHe 
ol: carryiii’g the yaiue. hy railway, yucli iiccepiaucc may he uxprc.swed or 
luiplietl in a variciy of Wii.ys l)v the Hi:̂ ual coiir.sc o f  liiiw'iii:;.)-:, iind may )to quite 
iridopcadciit o f any ruooipt hriug g'raiitcd l.iy ihu Comj^juiy. O f ouirrso it will 
depend npoii the circiuuHtaiicL'H <ii'. fach easiti luid (ho lu iud L'onr8C o f  hu«iiic:f̂ M 
(if the railway adrniiiiHtratiuii aw to whi'llur ihn (‘an he waid to he

'delivered to he carricd hy railway uiakn’ Hcctiou 72 of the Ai?t.”

This whs mi applLctitioii u.iid.er exi.d'aoitU,iiary juris- 
tiiction niider section, 115 oi'tJiO Civil rroccdnre (Jode 
(A ct V oi 190<S).

Tlie plaintiirs took <)7 eiiipty vvoodtMi ciisks io tlie 
good-s yard oi‘ tJic (Iretd, Iiidiuii Peiil!LSLd,{i .Railway 
Ooiopany at 8lK)laj)nr, tiiid niadc out a coiisig,1.1111 eiit 
uotc. Tilo note waw rect.‘L\'ed. by l.'lie Cojiipaiiy’s clor,k 
wlio ncimbered it. Ko railway .rocei.jit was j>'ivt'ii iur 
the ca«ks aw tlioy were not wi.̂ iglied. a,iid loaded.

Whilst the ca>s.ks Wimv. tiiii.s lying in the goods yard, 
a fire Uroke out, and. conHiiiiied 2(] out of; 37 caskB.

The plaiiiti,ff>s .hied a wait against tl.1.0 Railway Oo.in- 
pany to recoÂ er t.h.e damage caused by lihe loss o.f; the 
26 casks. The Railway Com])any contended t}.ia,t tliey 
were not liable for the loss, iuasnincli. tlie casks ŵ ere 
not delivered to them, no receipt lia\̂ ing Ijeen granted 
for the same. They also relied 0.11 Rule 2 frai.rj.ed iinder 
section 47, sub-section (1), clause*. (/), of the Indian 
Railways Act, 1800.

The learned Judge (H. B. Tyabji) .lu'ld t]iat llie (Umi- 
pany we.re not lial)le for the loss of gocnls w].)ic]i were 
not delivered to them. This decision wa.s contii'med by 
a Full Court of the Bombay Court (.)f Hiuall Causes on 
the following grounds :—

W e do Dot think thi.' I'ulc ,sayiug' tJj(' .Haihvay Conii.iany will only 
responsible when a Railway receipt 1h paHhod Ik rh'ea (jspccially aw it k
admitted- it Iuib heeii sauetioned for thiw particular nulway iiy (hi; (Jovernor
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Lk̂ .iieral in Council {Banna Mai v. Secretary of StatP, 23 All. 357, \vhi(.'U is 
inconsistent with 31 Cal. 951).

“ W e do not think there was any entriiHtmont to the Eaihvay in the case. 
The weighing and marking of tlie goods is to identify the goods and ascertain 
the freight and does not amount to taJdrig- them o v e r  from the corisignor. Tl’<' 
goods lie in the railway ,yard at hi.s riwlc and that jurd is merely a convenienic 
where goods can he placed initil the Kaihvay Company chooses to lakedeliTciy 
o f  them. The railway had not accepted the goods to he carried (see ‘2B 
All. 367).

Tlie plaintilis applied to tlie Higij, Court.
Jiiinah, witli B, G. Khej\ for tlie applicaiii s :—Tlie 

goods were taken to tlip Eailway goods-i“-]ie{], a consign­
ment note was duly handed up, imd tliey v., eie weigLed 
and marked. They were tljen left in (he iaJI-way shed 
to be loaded. The receipt for the goods was asked for 
but was not given. The goods were thus “ deliA êred to 
be carried by railway " within tlie meaning of section 72 
of the Indian Railways Act, 189(K

The rule Xo. 2 made by the Eailwtiy Conipairy iinder 
section 47, snb-section (1), clause ( / ) ,  of the Act is 
tdira vires being inconsistent with the proyision.s of 
section 72.

The granting of the railway receipt is not e.sBeiitiai 
‘to complete delivery of goods to the Railway Company. 
The word ‘ delivery ’ is not defined in the Indian Rail­
ways Act, 1800. There is notliing in the Act or in the 
Rules to compel tlie Railway Conix)any to grant a 
receipt. They bliould not, tlierefore, be allowed to plead 
al)sen.ce of receipt as a ground of non-liability.

The view which, we submit lias been approved by the 
Calcutta High, Court in Jalhn fHmjh Kotarif v. Secre­
tary of State for  and Velayat Jlossein y.
Bengal and North-Western Eaihvay- CoŜ K The only 
point decided io Barnm Mai v. The Secretary of State
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CD ( 1 9 0 4 )  HI Cal.  951. (2) (1909) 36 Gal, 811).
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for India in Cowncil̂ '̂̂  was that tiie rule was not 
iiiexjiutcible.

Binning, instructed by Little CV)., tor the oppo­
nents ;—Tiiero in no contract with tlie Railway Go,ii:rj.)an.y 
in absence of a receipt. The goods were lying in tlie 
g'oods-shed at the risk of the plaintiffs. The goodH 
were not weighed and marked. Tlioy were not 
‘ delivered’ to us within the meaning of section 72 of 
the Indian Railways Act, 1890. If section 47 of th,o Act 
empowers the Railway Company to make rules, rule 2 
is one of the rules so made. It has been sanctioned 
by the Governor General; it is, therefore, a valid and 
binding rule, l̂ 'iii't.lier, tlie liidiility ol’ tlic Railway 
Ooinpany under section 72 is “ subject to the ofclier 
provisions of the Act

We rely on Banna Mai v. The Secretarij of State for  
India in Goiinci//̂  ̂ and Siim v. The Great Northern 
Eaihvaii CoŜ h

Jinnah, in reply.
a. A. F.

H e a t o n , -T. — This is a case in wliich, the plain tiH’s 
have claimed damages from tlie Gi.‘ea(i Indian Peni.nsula 
Railway Company on accou,ot of certsiin goods wliich 
were destroyed after they had l)een. jihiced on thn Rail­
way Company’s premises and wh i ch the plH,lntilfs allege 
ill effect had been delivered (.o tlie Company i'or tlio 
purpose of carriage by railway. Tiie suit, was disposed 
of by a Judge of the Cou].’t of Small Caiistvs at .Bombay 
in-favour of the defendant, and after a liearing ].)efoi'c 
the Pull Bench the same conclasio.i,i was reached.

An application was made tothis Court by the plain tiffs, 
a rule was issued and we have he:ird the matter fully 
argued. As neither the applicants nor tlie opponent

W (1901) 23 All. m i . (3) (18.54) 14 C. B. 047.
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1915have any objection to our disposing of this matter, I do
not i3ropose to say anything on the question of our I U m oh a n dk a

Jurisdiction except that so far as I am enabled to form ^
an opinion in the absence of arguments, I do not see p- - ^

^ . R a h .w a yany serious reason to doubt that we have jurisdiction. Oohi-an y

Section 72 so far as it covers this case runs as 
follows

“  The responsibility o f a railway administration for the loss, destruction, oiijj 
deterioration of animals or goods delivered to the administration to be carried 
by railway shall, Bubject to the other provisionB of this Act, be that o f a bailee 
under isections 152 and KU o f the Indian Contract Act, 1872.”

A “ delivery to be carried by railway ” means some­
thing more than a mere depositing of goods on * the 
railway premises : it means some sort of acceptance by 
the railway, a talcing as well as a giving. W.lien that 
taking occurs is a matter ^diich depends on the courS5e 
of business and the facts of each, particular case ; bat it 
certainly may be completed before a railway receipt is 
granted. Por])y the instrn.ctvi.ons of the G-. I. P. Railway 
“ a railway receipt would not be granted until the 
consignment lias l)een loaded.” The loading, it seems 
to me, would indubitably finish the delivery. As to 
whether the delivery would be complete at some earlier 
stage, foi.‘ example, by the weighment, I say nothing, 
for the Court below has held that a receipt is essential 
and that is the only matter we are called on to decide.
But it is argued that section 72 alone does not control 
the case, that the meaning of the section is moditied by 
a rule made under section 47. This role runs :

“ Goods will in all chsos bo at owiicr’.s risk until takoii over by the railway 
adininiHtration fordi!sp;atoli anil a reccipfc in the, proscribed form has been granted 
duly wig'nod by an auLhoriHed railway wervant.”

If that rule is good then the decision of the Court 
below is correct. Is it good F I tkink not. Its effect 
is to define and by defining cliange wliat otlierwise 
would be the meaning of section 72.

H 3 0 0 -7
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1916. The provision to make rules w'Jiicli we are concerned 
"witli is contained in section. 47 and iw aw foilowB :—

47 ( / ) — “ Every railway company .......................... . make g 'w im l
rules con.si,stent with this Act ......................for r(',i,nil;itin '̂ tluj turiiia and coiuli-
tioiis oil which the railway adiuinistratiun will warc^hoimi'- nr rotaiu yooda at any 
station ou beluilf o f tho coiiHigiioe or owner.”

TliiB gives no express power to inalco rules re^nirdiiig 
t»he liability of tlie Railway and that liability it sct̂ rns 
to me remains precisely as defined by section 72. To 
bold otlierwise would be to iissnine tliat iilie ],egisl,a(dire 
coni'erred, not expressly hut indirectly ofby iinplicalion., 
a power to inodil'y by rnle tlie natuj'ul ineiiningot a 
section of tlie Act, I tliink tliis caiuiot b(̂  so, tirstly 
because'it is a manner of making' laws that I caimot 
attribute to a responsible Lcg’i.slature : anxi secondly 
because I think it is directly against the pj-ovision that 
the rules must be consistent with the Act.

I would, therefore, make the laile a])Soliite, set asith‘, tlie 
decree of the lower Ck)urt and remand the suit (,o be 
diBposed of with reference to the observations contai ned 
in our judgments in this matter. a,

Costs of tills rule will be (;osts in the suit.
Sh a h , J. .•— The point argued in this case is wliether 

rule No. 2 under section 4:7, sub-section (1), clause (/'), 
is consistent with the provisions of section 72 ol the 
Indian Railways Act or not, in so far as it makes tlie 
responsibility of the railway a(lminlst']‘a,tion (lepcndent 
upon a receipt being gi*anted in tlie pi'escril)ed form.

The learned Judges of the Full Court have held that 
it is consistent with section 72 of th e Ac-t. ''iMi ei r (I ec isi on 
proceeds upon tlie assumption that tlie goods were 
marked and weighed aftei* tlie consignment .note was 
tendered to tlie Company by the phuntill's’ agent.

I have considered wliether a point of tliis kind could 
be appropriately decided in the exercise of tlie extra­
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ordinary jurisdiction of this Court. Having regard to 
tlie inii3ortance and nature of the point, as also to the 
fact that both the parties are willing that it should be 
decided, I think it is a fit case for oiir interference, if 
not under section 115 of the Code of Civil Procedure, 
under the powers of superintendence which this Court 
has oveî  the Presidency Small Causes Courts in virtue 
of section 6 of Act XV of 1882 and of the provisions of 
21- and 25 Victoria, Chapter 104.

The goods in this case are said to have been brought 
on the railway premises and a consignment note given 
to the Company by the plaintiffs’ agent. The parties 
are not agreed as to whether the goods were marked 
and weighed, and therfe is no finding of the Full Court 
on the point. It is common ground that no receipt was 
given by the Company. It is urged on behalf of tlie 
applicants that the Company is responsible for the loss 
or destruction of the goods deliÂ ered to the Comi^any 
to be carried by railway as a bailee under sections 151, 
152, and 161 of the Indian Contract Act—subject of 
course to the other provisions of the Indian Railways 
Act under section 72 of the Act. Apart from the rule 
in question it is not seriously disputed—and in my 
opinion cannot be disputed—by the Company that there 
may be delivery of goods to be carried by railway within 
the meaning of section 72 before any receipt is issued 
by the Company. The delivery contemplated by section 
72 is an actual delivery and marks the beginning of the 
Company’s responsibility. That delivery would no 
doubt involve not merely the bringing of the goods on 
the railway premises but acceptance* thereof by the 
Company for the purpose of carrying the same by 
railway. Such acceptance may be expressed or implied 
in a variety of ways by the usual course of business, 
and may be quite independent of any receipt being 
granted by the Company. Of course it will depen,d.
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upon tlie circTiiUMtancosof eacli case hik!. (.lie liHua,! coiirae 
of buvsiriesri of tlie railway a(:lmiiii.sl,.rat,Loti as to wlietlier 
tlie goods cull be said lio be deli vered to bo carried by 
railway iiiider sectiioii 72 of tlie AcL

Tliis.being my view ol tJio meaning oi (.lie oxpressioti 
‘ delivered to be carried by railwa.y ’ used in section. 72, 
tlie question is wlietlier rule 2 liiuitsor niodities it in 
any Avay, and if it does so, wlietlier it can do so. In uiy 
opinion it does not and cannot d.o so. Tlie rnl o provides 
tliat “ goods will, in all cases, be at owner’s risk riiifcil 
taken over l)y tiie i-a,ilvva,y ad,niin,i.s(,iraJ;.i,on for (le.spa(,cli 
and a, receipt in tlie prescrii)ed foi'in liiis lu'e.n gra,tited 
dniy signed by an aiithoi'ise-d raihva,y servant,” This 
rule lias been, sanctioned l>y tJie (lovernoi; (.bniortil in 
Ooiineil and proinnlgLdicd uiidei; section 47, sii'b-section 
(1), clause ( /  ), for rcgu.lating tiixj terms and ( ôiidil.lons 
on wliicli tlie railway administration, will wareboasci or 
retain goods at any station on ]>eUaU' ol; tlie consignee 
or owner. It relates to wharfa.ge, and is one oi’ the rules 
under the heading “ on goods for despatcli waiting to bo 
consigned.” The first rnle relates in, terms to goods 
brought to railway premises for dî spalicb but not con­
signed, and to a period before tlie consignnient note is 
received. If due regard is had to tlie context as well as 
to tlie purpose of the rule in question., it seetns to me 
that it cannot be used as in any way a,0,;ecf)i,ng the 
Company’s liability untler section 72 ol' tlie Acl,. It is 
true that the wording of tlie rule is ra,ther wide and 
lends itself to the construction that .no liability o:f tlie 
Company can arise unless and until a receipt ha,s })een 
granted by an authorised, railway servant. Assuming, 
however, that tlio rule can lie used for that purpose, it 
is necessary to consider whetlier it is consistent with 
the Act. If apart from the rule the goods can be 
delivered to be carried so as to render a railwa}  ̂a-dmin- 
istratiou liable as a bailee under section 72 without
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any receipt being granted, tlie rule, whicli postpones 
the liability until a receipt is granted, seems to me to 
be inconsistent with section 72. The liability defined 
by the Act cannot be thus modified by a rnle, and the 
fact that the rule has received the sanction of * the 
Governor General in Comicil cannot remove the in» 
consistency. The result of thus postponing the liability 
may be serious in some cases. If the rule be allowed 
to have the effect, which the Company contends in this 
case it has, the goods can practically remain in charge 
of the Company for an indefinite length of time without 
the owner having any control over them, and without 
the Company being in any way liable for their loss or 
destruction. It is a result which ought to be avoided 
as far as possible. The Act does not appear to me to 
contemplate any such result, and in my ox înion it 
cannot be secured by the rule in question.

It is urged on behalf of the Company that the conse­
quences of holding that there may be delivery of goods 
witliin the meaning of section 72 before a receipt has 
been granted would be anomalous in those cases where 
the owner ultimately agrees to limit the responsibility 
of the Company as provided in sub-section (2) of section 
72 inasmuch as there may be the liability of the Com­
pany before a receipt is granted, while after it is granted 
it would cease because of the agreement limiting the 
responsibility. I do not think that there is any anomaly 
in this nor can I think that the j)ossibility of such an 
agreement being entered into in any case is any 
ground for not giving effect to the view that the rule in 
question is not consistent with the terms of section 72. 
Mr. Binning has relied upon the decision of Banna Mai 
V .  The Secretary of State for India in OounciPK 
Apparently the only ground urged and considered in 
that case was whether the rule, which was similar to

R a m c h a k d r a
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1916. tlie rule witli wliicli we are coiicenieci in tlo's case, -was 
bad becaase it was inequitable. It does not appear to 
have been argued that tlie rule was inconsivstent with 
the proYisions ot section 72 of the Act. I am, therefore, 
unable to accept that case as any guide in deciding tlie 
question whicii has been argued in the present case.

It follows, therefore, that the conmiencement of the 
liability of the Company for goods delivered to be 
carried under section 72 is in no way dependent upon 
the fact of a receipt having been granted, and must be 
determined on the evidence in the case quite independ­
ently of rule 2 under section 47, sub-section (1), clause ('/).

For these reasons I concur in the order proposed by 
my learned brother.

Iht'le made ahsohite.
II. 1 1.

APPELLATIC CIVIL.

1915. 
March 17.

Before ]\[r. Jtisticft Heaton and Mr. Justice Shah.

'R A S U L K H A N  H A M A D IvH xV N  and ANOTi-iKit (oiiic; 1NAI> PriAU\TU>'FS), 

A i-phllants, V . Thk S E U B E T A R Y  ok S T A T E  Koii I N D IA  jn C O liN U lL  

(OIUGINAL 1)15 F10 NO ant), BeSI'ONDENT.®

(tU L A B  C H H IT U  a n d  ANOTilKK (ORIGINAI, Pl.AINTIKFS), A [‘l'HI,hANTS, V. TUE 

S E C R E T A R Y  of S T A T E  kou I IS 'D IA  in  C O U N U IL  (oiuciixNAD D u f k n u - 

ajjt), R e sf o n d e n t .®

Limitation A ct ( I X  of 1008), schedule I, A rtieh  14— PasHem.on o f  laud as 
uvjuer fo r  fifty  years— User o f  land as gnwcyard and aUo timber 
depot— Order hy Gorernment fo r  dincanli)umi(j the uaur an timber 
deimi— Order altra vires— Land Bercime Cwle (Bombay Act V o f  1S70), 
sections G5, 8G.'\

* First tippoalH Now. 267 jind 270 ol: 1912. 

t  Tlie fieetiojjR run as follows :—

65. A ll occnpaiit of Iniul appropriated for pui'pciKOfi oi; iigricMilture h  eiititk'd
l)y liiiUHclf, liiH Kervants, tcniuits, agenlw ov utlier legal repreKuiitativt-iH. lo erect


