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Befure My, Justice Balchelor.

DAYA KHUSAL (omwawan Deeexvant Noo 1), Avreneaxt, e BAIL
BUIKHI, Dagenrer or FAKIBA MOVIT (oricansn Durexvawe 2
SUBSERURENTLY ApDED A8 Prapvrisy No. 2), Resvonpuny.®

Muatadars Aet (Bom. det VI of 1887), seclions O wnl 00— JTeir newt in
successing '——Suecession to matadavi property—=Succession wot eonfined Lo
the Timits of maladar fonily—Heir o be asceriwined by vefevence to the
personal law governing the porviies. :

One B, the representative Matadar, who  uherited liis Mata fron his
molher’s side, having died, disputes weose ax Lo Hhe spevession to the Matadard
praperty between B, whe was the danghter of o maternal cousin of B, and D
who was the grand-nephew of 12,

Held, that 1 was the preferential heir to B, in order (o aseertain the beir
of a deceased Matadar, the Court was not coutined (o the Huits of the Matadar
family and should have in the HBest instance refercuee o the persoual law

which governed the parties.

BSrECoND appeal against the decision of Motiram S,
Advani, Distriet Judge of Surat, confirming the decree
passed by Naginlal V. Desai, Subordinate Judge of Olpad.

The plaintiffs sued for (1) o declaration that defendant
No. 1 was not the heir to the Mata of Ratanji and that

¥ Becond Appead No, 976 of 191

(U Sections 9 and 10 of Matadars Act (Bon. At VI of 1887) aré as
follows (—~ .

9. On the death af a representative or other mntadar, the faet shall e
ceported by the village ofticers to the Collector, and tlie nune of the beir nest
i sneeession, or, 3f theve are two or more heivs of equal degree, (he name of
the senior bedy, shull, subject to the provisions of section 2 o Bombay Act
Nu. V of 1886 (an Act to amernd Bombay Act TIT of 1874) he registered fu
his stead.

10, If ab any time any person shall, by production of a certificate of heir-
ship, or of a decree or order off a competent Conrt, satisfy the Colluctor that Tie
is entitled to have his name registered mnder seetinn 7 () or seetion 9 i
preference to the person whose nwne the Collector has orderad 1o be vogistered,

the Collector shall eanse the entry in the register to be aended wecordingly,
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plaintiff 1 or any of the othey plaintiffs was the heir,
(2) for an injunction restraining bim frem enjoying the
watan property specitied in the plaint alleging thas
Sandhier was a Matadari village and that there was
one Matadari family there known as Ramji’s family ;
that in this family of Ramji oue Ratanji Kasanji
had a Mata, that Ratanji died in 1909 and that
according to law and custom of the family defend-
ant 1, who was a descendant of Ratanji’s step-
brother and was in no way descended throngh his
mother or father from the Matadari family, had no vight
to inherit the Mata in question ; that the Bombay Govern-
ment had passed a rvesolution declaring defendant 1
to be the heir to Ratanji’s Mata and thereby reversed
the orders passed againgt him by the Collector of Surat
and the Commissioner, Northern Division.

Defendant Wo. 1 contended that the Court had no
jurvisdiction to hear the snit ; that there was no custom
as alleged in the plaint; and that he was the helr next
in succession under section 9 of Act VI of 1887 as the
grand-nephew of Ratanji.

The Sabordinate Judge held that plaintiff 2 was the
heir next in succession and that the Court bad jurisdie-
tion to determine that plaintiff 2 was such an heir in
preference to defendant 1. He ohsevved as follows :—

“What strikes one in this case is that defendant 1 has not been able to find out
w single ingtunee i which an heir under the general Mindn Law suceeeded to
4 tnata even though he was not member of watandar family, 4. e, oven though
not descended  from that family throngu a nale or female,  Defendaut 1
(exhilit 72) adinits that in the inguiries he has made he finds that an heir to a

mata bas been a descendant (through a male or fenale) of the watadar

Tanily * # S0 Thus one must take 36 that o all these matadari villages no

one, not deseended from a male or fanale of matadar’s family, succeeds to a
mata & .,

“Vhat then is the popudar weaning of the word family 7 Tu the same
(Ii(:ti;»nm'y it i shown that it weans ehildren and  descendants,  But it 18 not
vecessavy, 1 think, to go so far. When the Legislalure have expressly said
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that * family ' shall inchude “encli of the leanehes o the family  descended
from an original wikandar ' it mast on the principle of eapreessio anins, ete,,
De presuned that. it inteudud to esehude all branehes notso deseended. U think
collaterals not so deseended do nob eoe within the delinition. Defendant 1
does uot belong Lo any hranely so deseended. e s not o wataudar of the sane
waky, for o wabandar 15 delined to mean “a pemson having an hereditary
inlevest o oo watan .

Defendant 1 has no suel hereditavy interest amd T have shown above that
e cuniod be said 4o belong to this family, The “heir nest o sueeessien”
wust be soughé Cor within the fumily and pot outside i, Defendant. 1wy
be e colliteral hefr and the vearest one 1o Radadee, bk he is nob of thiy
family, Tor bie is nob deseended from {6 and Tooking 1o the scheme o the

Act, T think defendant 1 3s not the heir to Ratajee’s mata,”

On appeal by defendant 1, the Disteict Judge con-
fremed  the decree of the Sabordinate Judge on the
following protnds :—

“H0 fue the secession to aomata 38 concerned the v on e sahject s
enbodied i the Matadars Act wud the question has to be delenined aeeonling

to that Aet.”

The defendant 1 preferved a second appeal.

Dewan Bahadwr G. 8. Rao for the appellant :—I
submit that for the preposes of succession, the ovdinary
Hinda Law upplies.  The Maladars At merely defines
the position, vights and obligations of o Mabadar. Tt
loes not vegulate succession.  There is no indieation in
the Act to sugaest that the heir next in suecession is
to ke ove not under the ordinary Hindu Law. The -
Court has to construe sections Y and 10 ot the Muabatdars
Act and the words heir next in succession.  Section 9
does not exclude the  ordinary  personal law of the
parties. The appellant Dabya is under the Rindo Law
the next heiv to Ratanji: Bai Devlore v, donrilraim
Jandiatran,

T. L2 Desai for vhe yespondent :—Dalya does not
belong to the family of Laxmi {o whom the Mata

) (1885) 10 Bom. $72,
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belonged, and if his name is enlisted in the register, it
would be adding to the number of the Matadar family ;
that is what is not contemplated by Watan Act:
Chinave v. Bhimangauda®. Under the explanation
clause of Matadars Act, certain provisions of the Watan
Act have to be read as if part of the Act. Can it be said
that Dahya is a watandar of the same watan? I submit
not. He cannot, therefore, take either under the will
of deceased Ratanji or as heir under the Hindu Law.

Rao in reply.

BATCHELOR, J—~This is a case in which the point
involved is as to the right of succession to certain
Matadari property. The appeal avises in the following
state of facts. The genealogy of the parties is as
follows :—

Laxmi
l

l i

Mona Kashi = Kasanji=another wife
l P (Tivi)

Hakira Ratanji Bhana

| (deceased |
Bhikht? Mataclar) Khusal
(Plaintiff 2)

Dahya

(Defendant 1

The present contest is between Bhikhi, the original
9nd plaintiff, and Dahya the Ist defendant. Ratanji
Kasanji, the representative Mataday, died in 1908 or 1909
without issue. Disputes ag to the snecession to the Maia-
dari property immediately arose, and the Collector of the
district and the Cominiggioner of the division decided
against the claim of the Ist defendant. The Govern-
ment of Bombay, however, in 1912 took the other view,
and rveversing the orders of the Collector and the
Commissioner declared the 1st defendant to be the next

(1) (1896) 21 Bow. 787.
i 300—6
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heir of the deceased, and accordingly ordered the
entry of his name in the Maladari vegister. Thereupon
Bhikhi and another brought the present suit lor a
declaration that one of the plaintilfs, and not the Ist
defendant, was cntitled to saeceed 1o the Mualadar
property, and both the trial Court and the lower appel-
lute Court have decided in favouwr of the plaintiff
Bhikhi. My own view is thuat the appellant Duhya iy
entitled to sueceed.

The question is regulated by sections & and 10 of
Bombay Act VI of 1887, Beelion Y enacls, so far as it
ig relevant to our present purposes, that on the death of
a representative or other Matadar, “fhe name ol the
heir next in succession, or i there are two or more
heirs of equal degree, the name of ghe senior heir, shall,
subject to the provisions of section 2 of Bombay Act V
of 1886 he registered in his stead.” Tappechend as a
matter of grammatical coustruction that the words
“ gubject to the provisions of section 2 of Bombay Act
V of 1886” govern as well the case of a single heir as
the case of two or more heirs of equal degree; but the
point is not now material, as neither side contends that
the decision of the present appeal is affected by the modi-
fication of the rule introduced By the incorporation of
section 2 of Bombay Act V of 1886, Tt is admitted,
and, ag the genealogy shows, vightly admitted, that if
the ordinary. Hindu Law is to he enforced, Dahya, and
not Bhikhi, is the preferential heiv; for Dahya is a
sagotra sapinda of the deceazed Ratanji’s, whereas
Bhikhi ig a blitnnagotia sapinda. The lower Courts
have decided in favour of Bhikhi on the sole ground
that, as they understand the scheme of the Act, it over-
rides the general law, and provides that, in order to
ascertain the heir of a deccused Maladar, the Court is
confined to the limits of the Matadar family and can
never travel outside those limits. I am obliged to
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differ from the learned Judges helow becanse T find
nothing in the Act to justily this view, while if that
had been the intention of the drafisman, it would have
been easy to express it beyond the possibility of
misconeeption. Not only is there no clear provision of
that sort, but the seclion declares that the name of the
heir next in succession in such a case as this shall be
registered instead of the name of the deceused. Taking
these words in their natural meaning they seem to me
- to denote that the hieir is to be ascertained in the first
instance by reference to the personal law which governs
the parties, for ingtance, the Hinda Law in the case of
Hindus and the Mahomedan Law in the case of Maho-
medans. And by section 10 it is enacted that if af any
time any person shall by production of a certificate of
heirship, satisfy the Collecior that he is entitled to
have his name registered in preference to the person
whose name the Collector has ordered to be registered,
the Collector shall cause the entry in the register to be
amended accordingly. Again the scction containg no
words which indicate that the Court in its inquiry as
to who is entitled to be considered the heir shall adopt
any other principles than those which a Court would
necessarily follow unless plainly directed otherwise.

It was wged that in Chinava v. Bhimangauda®,
a case decided with reference to the Watan Act, this
Court recognised thab one lewding object of this Watan,
legislation is to keep the Watan property intact in the
game family. That is perfectly true, but the question
gtill is how far this object is to bhe pursued, whether
within the limitations expressed in the slatute, ov
beyond those limitations into an anexpressed disregard
of the established principles by which heirship is
determined. 1 cannot find in the Act any warrant for
this larger cxtension. And il scems clear that the Act

1) (1846) 91 Bom. 787.
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cannot avail to prevent the occasional devolution of the
Mata outside the original family, as, tor instance, where
a deceased Matadar leaves a daughter ag his sole heir,
It was urged by My Desai that to allow the appellant
Dahya now to succeed would have the effect of creating
o new Matadar family, but the answer to that appears
to me to be that the effect will rather be that Dahya
will come from outside into the already existing
Matadar family. Then Mr. Desai sought to support his
case by reference to the addition made to section 2 of
the Mutadavs Act by Bombuy Act IV of 1910 which
provides that in debormining who is the heiv o =
Matadar for the purposes of the Act the rule of lineal
primogeniture shall be presumed to prevail in the
Matadar family. Bab that carvies the cage no further
than thig, that where there are lineal descendants of o
deceased Matadar the role of succession will be by
primogeniture. Here we are dealing with a case where
theve arve no lineal descendants.  On these grounds, as I
am unable to discover in the Matadars Act any authority
for the view that the Court in agcertaining the heir of
a deceased Matadar is disabled from looking outside the
Matadar family, I am compelled to give my decision in
favour of the appellant Dahya. The result is thatb this
appeal is allowed, the decree of the lower appellate
Court is reversed and the plaintiff’s suit is dismissed
with costs throughout.

Decree reversed.
J. L1t



