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APPELLATE CIVIL.

11M5.

Iji'firi'ii Mr. Juatke Baielielor.

D A Y A  K E U S A L  (ouicunal I)Ki<'iiNiiANT Nn, 1), Aiteli.an'I', p . BAI  
B llIK lJ I, Dauuiitf.i; oi>- FAKlltA, MOV.Il (oiuniNAL 1>i-;i’ i-:ni>axt 2,

j ¥ n ’l < l l  .SlIliSKQUKNTLY A1U)K1) AH I’ l.AlN'l'lKF N o .  2 ) ,  UnSl'i ')Nl)KNT.*

Matarlars A ct (Bom. Ant V I  o f  1SS7), aee.Uoim 0 a)ifl Jl'ek ni'M in
ŝ KCCcsiwut ” — Sueceftsiou to niatailar!. projwHjf— SnceeNMlon not conflnetl t.o 
the limits o f maladar fam ily— H ctr to he aamitihm l hi/ refereuw to the 
liersdual law (/ovcmmj the purtks.

Ouc R, tlu; reproHi'iitiitivc Muttidav, who iiiluM'itcnl liis Mal:;i i‘nnii liis 

iiiiiLhei*’« suit',, haviiif,:,' died, dispiitxi.s uroKO as to tlie KiicAH'Hsiou totlii! Matadavi 

prdptirty !)et\rei!ti B, wliu was the danyhkT of ;i iiiiitGaud Cdiisii) of 11, and D  

wlio was th(j fj;i’a]id-ii(;jilu;w of li.

HrM, that J.) wart thci |n\!l'eixuitial heir lo 1), in onlor i,o ascertain the heir 
o f  a  dceoastjd Miilartar, the Court was not oonilnw! ht tlie- litiiiLs o f  tho Mutadar 
fiiniily and wliould have in the lir,st hitstunci; rotia’ciaiu to the porH<mal hiw 
which governed the piu'tics.

Second ai p̂eal against the decision of Motiram S. 
Ad'vani, Diytrict Judge of Surat, confirming tiie decree 
i^assedbyjSTaginlalV. Desai, Subordinate Judge of Olpad.

Tlie plaintitts sued for (1) a declaration that defendant 
No. 1 was not th.e heir fco fclie Mata of Ratanji and tliat

Second A|i[ic'al N(.». 970 ol! IDl;!.

SootioiiH 9 and 10 o f  Matadai'H Act (Bum. Act VI o f 1.S87) aiMj aw 
followK :—

9. Ou tlie death of a ropriisoiitative or other niatadar, lJi(‘ fiiet Kliall ho 
ruportud by the villay'e- ufncerH to the CoHeetor, and the. name. o[‘ (lie hoh* next 
in sueccwsioi], or, if thero are two or more iu'irs o f  eijual de!>'i'ee, the name, o f 
the tsenioi'liedr, shall, wnhject to the jn-oviKioui-i o f Hitolion 2 o f  Bonihay Ad: 
No. V <tf 1880 (ati Ael to amend Bonihny Act H I o f  1874) ho. re,i>,'iHlered in 
hif-i,stead.

10. .11' at any time any person Kliall, hy prddiielion o f  a ect'iilicato o f heir- 
Hiiip, or o f a decree or order of a eonipiilent (Jtnirt, Hatiwfy thi; (Jolleetor that he 
is entitled to have his name re.gintoved under section 7 (//) in- Huetioji 9 in 
preference to the person whowe name thti Oolleetur has ordered i.o he rej '̂iMtered, 
the Coll(?etov Mhall cauKe tlie tiutry in tho n;gister to he amended iiee<n-ding'ly.



plaintiff 1 or aiij" of tlie otlier plaintiff's was tlie lieir,
(2) for an injunction restraining Jrim from e11.j03i.ng tlie data
watan x r̂operty speciiled in the plaint alleging that Khusa,l
Sandliier was a Matadari village and t].iat there was Baz Bhikhi. 
one Matadari family the.re known as Kaniji’s family ; 
that in thi,s family of Ramji one Ratanii Kasanji 
had a Mata, that Eatanji died in 1909 and tliat 
according to law and cnstom of the family defend
ant 1, who was a desce.nda,nt of Ratanji.’s step
brother and was in no way descended throngh his 
mother or father from the Matadari family, had no right 
to inherit the Mata in qiiestio.n; that the Bombay C4overn- 
ment had passed a resolution declaring defendant 1 
to be the heir to Eatanji’s Mata and tliereby reversed 
the orders passed against him by the Collector of Surat 
and the Commissioner, Northern Division.

Defendant Xo. 1 contended that the Court had no 
jurisdiction to hear tlie suit; tliat there was no cuHtom 
as alleged i.n the plaint; and that lie was tlie lieir next 
in succession under section 9 of Act 71 of 1887 as the 
grand-nephew of Ratanji.

The Subordinate Judge held that jdaiiifcil]: 2 was the 
heir next in succession and that the Court had .jurisdic- 
tion-to determine that xilaintifT: 2 was such an lieir i.ri 
preference to defendant 1. He observed as follows ;—

“  W lu a : stvikei^ o ik ; in  t liia  caKC is  t h a t  r le fe n ih u it  1 h a «  n o t  b e u n  al.ile t o  H ml o u t  

n i t iu d l e  I n s t a n c e  in  w li ic l i  an  l ie ir  u n d e r  t ]ie  g ’on ora l H itiehi L a w  succtH.^dod t o  

i\ iHiita e v u n  th o n g 'h  lie  w a s  n o t  in om h e i- o f  w a ta u d a r  . fa n u ly , i .  e . , oa 'ou  t h o u g h  

riot d e s i 'o n d c d  .from  th a t  f iu n i ly  t h r o u g h  a m a le  nr D is fe iu lu iit  1

( e x h i b i t  7 2 )  a d m its  th a t  in  t lic  in q n ir ie s  l ie  h a s  m a tio  h e  fiiu ‘ls th a t  an h o ir  t o  a 

m a ta  i ia s  b o e n  a d e .st 'on d a n t ( i l ir o n g h , a m a le  o r  f(:in ia le ) o f  th e  m a ta d a r  

f a m i l y  T I uih o i io  n u is t  ta k e  i t  t h a t  in  all th e s e  m a ta d a r i  vilIa|:^eH n o

o n e , n o t  d e s e e n d e il  f r o m  a m a le  o r  I 'o m a lo  o f  n ia ta d a r ’ .s f a m i l y ,  s u c c c e d s  to  a  

.m ata "

“ W hat then, is the jinimlar moaning o f  tlici word fa m ily ?  Tii tlie same 
dictionary it h  hIiuwu that it means eliildreii and dc.seendnntK. But it is not 
necessary, I thiuk, to go so far. Wlien tho Legislatm'e have expressly said
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Ullf), l.lial; ‘ fiiiitily ’ sliall iiicluiUi ‘ eai'h nl' tin? liraiirlu's of lh(* ramily (Irui;,ended

.... .......... t'nmi lUi oris'iual watatidur' it nuist uti the ]inuri))l(i al' rxprrî iiia iiiiliin, etc.,
KuiTHAr pi'cyiiiiioil that it iiiteiulud tii I'Koiiulii all hi-anohcH m>l kd I tliiuk

V. (‘(illatct'iils iu)t HO dcH('ciul<‘i| (liniut o.omii within the. dtiliiiitioii. iKdriiiilaut ]

Bai HuiKMi. bulong to any In-ancb so d(>sccU(UMl. lie. iri not a Avata;iidar uf thi*. satnu

watiUi, for a watandur iK dc.thied to niiMui ‘ a !iiiviiii>’ an iHU'cditai’y

interest in ii watan ’ .

Dol’cndant 1 has no such hereditary interest and I ha,v(̂  shdwn almve that 
he cainiot ho Haid to helonH' to tliiw I'aiuily. The ‘ lie-ir nc,xt in utiiMjcssirin ' 
nuiat l»e Hou!j;lit Cor within tiie (‘nniily and not oniside. it. Utd'endant 1 iiuiy 
ho a collati'rid heii' and tlu; riearcwt oiio in Rataiijoe, hnt he is not ol‘ this 
I'rtiuily, f.nr he. iw not doseended i'roni it and looking to tlni whenie of tlie 

I thiidc del'e.iidaiit 1 in not tlie he.ir to Uataiijeij.'s uiata. ”

On a])]H.)a], l.)y (lei'xvjKiiuit 1, tlie ])ls(-i'lc(i coii-
fii'itied tlio (knirec of tlu' vStilKTi'dinato on t.bo
i’olio wing' grovmds

“ iSo far tlie Kiiccessioii to a mat.a 1h eoneerucd tlie hiw ou thi; Muhjeet is 
ouiliodied in the Matadars Ai;t and the <|ite;-;l:io]i has to he dehsrmlueil aeconlin>;' 
to that Act.”

The clefenclant 1 preferred, a second appeal.

Dewan Bahadur G. S. Itao for t'he appellantI 
submit, that for the purposes of wxieceHHioti, fclK̂ ordinary
HiruUi Law applies. Tlie MatadarM Ael. ntei-ely defities 
the position, riglits and ol)lî âtioiiK of a M!atud.ar. It 
(loe-H not regulate siiticessiou. Tliere is no iinlicaXion in 
tlie Act to snggeBt tlKit tlie lielr .next in. siicei'ssion, is 
to bo one not nnder tlie ordiiuiry Hitulii. Law. Tiie 
Conrt haH to con«trne sections \) and II) ol' tlie Ma,(ia,dai's 
Act and tlie words Iieir next in sitcceMsini.). Beet'i,o,n 0 
does not exclude the ordina,i.\y jiĉ rsonal, !a;w of tlu? 
parties. Tlie appellant Dahya is nndei* t,lie Hindu Law 
the next Jieit* to KaUt.u.ji: Bai Devkore v. Ajfrniirmn 
JciN licit raniP-\

T. II Desal for ihe respondent :—I)aJiya does .n,ot 
belong to the fainily of Laxiui io wlioin the Mnla
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belonged, and if liis name is enlisted in the register, it 
wonld be adding to the number of the Matadar family ; 
that is what is not contemplated by Watan Act : 
Ghinava v. BhimancjaiidS^\ Under the explanation 
clause of Matadai's Act, certain provisions of tlie Watan 
Act have to be read as if part of the Act. Can it be said 
that Dahya is a watandar of the same watan ? I stdnnit 
not. He cannot, therefore, take either under the will 
of deceased Ratanji or as heir under the Hindu Law.

Mao in reply.
B a tc h e lo r ,  J.—This is a case in whicli tlie point 

involved is as to tlie right of succession to certain 
Matadari property. Tlie appeal arises in the following 
state of facts. The genealogy of the parties is as 
follows:—

Lax mi

D a y a

Khusai-
V.

B a i B u ik h i .

1915.

Mona
1Fakii'a
IBhiklif 

(Plaintiff 2 ;

Ivasiii = Kasanji = anotiler wife

Ratanji
(deceased
Matadar')

Bhana

Khiisal

Da lya
(Defendant 1)

The present contest is between Bliildii, the original 
2nd plaintiff, and Daliya the 1st defendant. Ratanji 
Kasanji, th e representative Matachir, died in 190(S or 1909 
without issue. Disputes as to tlie succession to the Mata
dari property immediately arose, and tlie Collector of tlie 
district and the Commissioner of the division decided 
against the claim of the 1st defendant. The Govern
ment ol Bombay, however, in 1912 took the other view, 
and reversing tlie orders of the Collector and the 
Commissioner declared the 1st (.defendant to be the next

0) (1896) 21 Bom. 787.
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.1915.

D a y a

K i iu s a i.
r,

lUi B huuii.

heir of tlie tleceiistMl, aiul iiecO!xli;u| l̂y ortlx'i-cd, tlie 
onti’v of Liis name hi tlic llai.adari, Tli.erei!pon
Bliiklii. and aiiolilii'r i r̂oru l̂ir ihu in-L'Si'jili nrnt i‘or a 
declaration tlia.t ol’ tJie aiid .not liie Iwt
defendant, ’waH entitled ix> 8aecc(Ml to tlie Ma/tadari 
property, and bot]i tlie trial Coui'i and. tl:io lowei- appel
late C;Ourt have cieeided in i’avour oi tln̂  pLaintift 
Bhikhi. My owji \de\v is tluit the appellant Daliya iw 
entitled to succeed.

The question is regiilaied. by secl.iona 1) aJid K.) of 
Bombay Act VI of 18H7. S('c!;ion, !) eiaicts, so fa.r as it 
1b releÂ a.'iit to our ])resent ])iTfj)o>scK, that on tlie death of 
a re]')resentaiive or oliliei* iVla;tad.ar, ‘"the nauu‘ of the 
beir next in Hiicco-ssion, or if tliero are t.wo or more 
h.eirs ol; ei|ual degree, the jianie o1: tlie senior lieir, shall, 
Hubject to tlie |)roviyioi,is of Hection 2 of Bombay Ac'.t V 
of 1886 be rej:̂ 'istere<l in hiw stead.” I ajjprebend as a 
matter of gramnnitical (30u,8t]’ncti0,ri that tlio wordH 
“ subject to the provisions of section 2 of Boinhay Act 
V of 188P) ” govern as well the case of a single heir as 
the case of two or more heirs of equal degree ; but the 
point iB not now mateiial, as neitlier side conlends that 
the decision of the present ajipeal is affected (jy the modi
fication of the rule introduced V)y tl)e incorporation of 
section 2 of Boniljay Act V of 188f). It is admitted, 
and, as the genealogy sliows, rigJdily admitted, that if 
the ordinary-Hindu Law is to !>e (3]r[orced, Daliya, and 
not Bhildii, is the preferential heir ; for Daliya is a 
sagotra sa^nyula of the deceased R,at;inji’>s, whereas 
Bhikhi is a Wiinnariotra saphida. l.̂ lie lower Courts 
have decided in favour of Bliilvlii on tiie sole ground 
that, a>s tliey understand tlie scliemê  of the Act, it over
rides the general law, ami provides tJiat, in order to 
ascertain the lieir oi: a deceased Maiadar, tlie Court is 
confined to tlie limits of the Matadar family and can 
never travel outside those limits. I am obliged to



diiler from tJie learned Judges below because I fijid 
nothing in the Act to jiistil'y tliis view, while if that Data
had been the intention of the draftsman, it would have Kĥ sal
been easy to express it beyond the possibility of Bai BHunu. 
misconception. Not only is tL>ere no clear provision of 
that sort, but the section declares tliat the name of the 
heir next in succesaion in sncli a case as this shall be 
registered instead of the name of the deceased. Taking 
these words in their natiiral meaning they seem to me 
to denote that the heir is to be ascertained in the first 
instance by I’eference to tlie personal huv which governs 
the x̂ arties, for instance, the Hindii Law in the case of 
Hindus and the Mahomedan Law in tlie case of Malio- 
inedans. And by sectioji 10 it is enacted that if at any 
time any person sliall by prodnction of a certificate of 
heirship, satisfy the Collector that he is entitled to 
have his name registered in preference to the person 
whose name the Collector lias ordered to be registered, 
the Collector shall cause the entr̂  ̂ in the register to be 
amended accordingly. Again tlie section contains no 
words which indicate that the Court in its inquiry as 
to who is entitled to be considered the lieir shall adopt 
any other principles than those which a Court ŵ ould 
necessarily follow unless plainly directed otherwise.

It was urged that in Clmiava v. Bhimangcmda^^\ 
a case decided with. refere.uce to the Watan Act, this 
Court recognised that one leading- object of this Watan, 
legislation is to .keep t.he Watan property intact in the 
same family. That is perfectly true, but the question 
still is how far this object is to ‘be pursued, whether 
within the limitations expressed in the statute, or 
beyond those liniita.tio.ns into an u..uexpressed disregard 
of the established principles by which heirsliip is 
determined. I cannot lind in the Act any warrant foi‘ 
this larger extension. And it seems clear that the Act
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D a y a
K htjsal

V.

Bai Bhikhi.

cannot avail to prevent the occasional dGvoliition of the 
Mata outside the oi'iginal family, as, for instance, ‘where 
a deceased Matadar leaves a daughter as Iiis sole heir. 
It v̂ as lU’ged. by Mr. Desai that to aJJov̂  tlie appellant 
Daliya now to sncceed wonld have tlie eirect of creating 
a new Matadar family, but tlie answer to that appears 
to me to be that the effect witl ratlier be that Daliya 
will comc from outside into the already existing 
Matadar Iriinily. Tlien Mr. Desai sought to support his 
case by reference to tlie addition made to section 2 of 
(lie MatadarsAct by .Tiombay Act IV of 1910 wliicli 
]:>rovides that in determln.i:ng wlio is tlie lieir to a 
Matadar foi* tlie purposes of the Act tlie rule of lineal 
primogenitai'e shall be presnniod to prevail in tlie 
Matadai' i'amily. But that ciirries tlic case no iiii'tlier 
t.han this, that whei'e tb.ere are lineal descendants of a 
deceased Matadar tJie rule of succession will be by 
primogenitui'e. Here we are dejiling witli a case wliere 
there are no liiieal descendants. On these grounds, as I 
am unable to discover in the Matadars Act any authority 
for the view that the Court in ascertaining the heir of 
a deceased Matadar is disabled from looking outside the 
Matadar family, I am compelled to give my decision in 
favour of the appellant Dahya. The result is that this 
appeal is allowed, the decree of the lower apx)ellate 
Court is revT.rsed and the plaintiffs suit is dismissed 
with costs throughout.

Decree r ever ml., 
j .  ( 1. : r .


