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THE INDIAN LAW REPORTS, [VOIL. XXXIX,
APPELLATYE CIVII.

Before My, Justice Bulehelor.

TIMANGOWDA ny VENKANGOWDA (orwiivan PLAINTIEF), APIELLANT,

».. BENEPGOWDA B CUHENAPGOWDA  ANp orners  (ORIGINAL

DrreNnawTs), Respovnuaes,™ :

Transfer of Property Act (IV of 1882), section S1—S8ule~—dgrerment 1o
veconvey-—No bar to vecorery of possession— Conslruction of statute,

Au agreement by the plaintift to reconvey the property to the defendant
made coutemporancously with the sale-leed canmnot be pleaded in bar of
plaintift’s right to recover possession muder the deed ol sale.

The provisions of section i of the Transter of Property Acl are imperative,

The express words of an Tudian Statute ave not to be overviden by reference
to equitable prineiples which may have heen adopted in the Boglish Conrts.

Kurri Veerareddi v Wurvi BepireddiD followeil.

SEcoND appeal from the decision of I, K. Boyd,
District Judge of *Bijapur, varying the decree passed
by D. V. Yennemadi, Additional Subordinate Judge
of Bagalkot.

The plaintift sued to recover possession of the lionse
in digpute from the defendants. He alleged that the
house belonged to defendants 1 to 3, that the defend-
ants 1 and 2 sold the house and other Ifand 0 him
on 30th November 1907 ; and that the defendants took
forcible possession of the house and let it to defendant
No. 4.

The defendant No. 1 who alone appeared denied the
claim of the plaintiff and contended that plaintiff was
never in possession of the plaint house althongh a sale-
deed in respect thereol was passed to him; thal the
plaintiff had agreed to reconvey the house on payment
of Rs. 400 and put off the execution of the deed of
reconveyance ; that the plaintifl could wvot therefore
clain possession.

* Second Appeal No., 941 of 1913,
U (1906) 29 Mad. 536,
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The Subordinate Judge found that the agreement to
reconvey the property to defendant 1 and the payment
of Rs. 400 to plaintiff by him were proved and dismissed
the suit.

On appeal the District Judge agreed with Subordinate
Judge’s finding as regards the covenant of reconveyance
but held that the payment of Rs. 400 was not proved
and therefore amended the decree by directing that
plaintiff was entitled to possession of the house in suit
only on failure of payment of Rs. 400 by defeundant
No. 1.

The plaintiff appealed to the High Court.

P. D. Bhide for the appellant (plaintiff) :—An agree-
ment to reconvey is no defence to a suit for possession
brought by my client on the strength of the sale-deed
passed in his favour. Moreover, it is found in my
favour that the price ol reconveyance is not paid.
When there is a strict provision of law and statute
it cannot be overridden by reference to equitable
principles. A sale ag well ag a reconveyance can only
be effected by registered instrument under section 54
of the Transfer of Property Act: Kurri Veerareddi v.
Kurri  Bapireddi® ; Papiredd! v. Narasareddi® ;
Gopalan Nair v, Kunlan Menon® ; Karalic Nana-
bhai ~v. Mansilhram®, By a mere agreement to
reconvey no interest in the property or charge is created.
Karalia Nanibhel v. Mansulliram® wasdigtinguished
in  Lalchand v. Lealesfunan® on the ground that
there was payment of consideration, and a registered
agreement had been obtained pending the suit.

K. H. Kelkar for the respondens (defendant No. 1) :—
‘We can suceessfally set up the plea of an agreement fo
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veconvey. Lalchand v, Lakslonagn® and  Karalie
Nanudhai v. Mansuddoam® are anthorities for the
view that defendant can defend hiis possession as against
the plaintifl ou the ground that possession had  been
delivered over to him as part and parcel of the agrec-
ment to reconvey., In this case there has been a part
performance and it would, therefore, be inequitable 0
refer the defendant to o sepavate suit for specitic per-
formance to which the plaintiff would have no defence

BaTcHELOR, J.~—The fuctsupon which this appeal hag
to be decided lie within very small compass, and may
be briefly stated. The plaintill sned (o recover posses-
sion ol a honse, and admittedly he purchased that
house from the defendanbs under o repistered sple-deed.
But the defendants ave still in posscssion, and the
contesting defendant, that is the 1st defendant, met the
plaintill’s claim with the plea that the defendant was
entitled to vetain possession, hecause the plaintift had
agreed to reconvey the house to the defendant on pay-
ment of Rs. 400, and this sum of Rs, 400 had been paid.
The finding of fact of the lower appellate Court is,
however, that the Rs. 400 have not been paid, so that in:
the defendant’s favour theve is this cirecumstance, and
nothing move, that the plaintifl is found to have agreed
to reconvey on payment of Rs. 400, In this state of the
facts the learned District Judge has made a decree
directing that the plaintifl is entitled to  rocover
possession of the house if, and only if, the defendant
fails to pay him Rs. 400 within a peviod of three months,
The decree provides Invther that if that payment is
made within the time lmited, then the defendant is
entitled to retain possession.

The question of law raised in thoese civeumstances is
whether, on the findings stated, the agrecment by the

() (1904) 28 Bum. 446, £ (19007 24 Bows, 400,
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plaintiff to reconvey to the defendant can be pleaded in
bar of the plaintiff’s present right to recover possession
of the house under Lis purchase. 1f that question had
to be. decided on grounds of general principle, or by
reference to equitable doctrines, much might be said
in favour of the decree which the District Judge has
made, for we are, for the purposes of the present
argument, entitled to assume that the plaintiff would
have no answer to a suit brought by the defendant for
specific performance, and, upon thabt asgumption, it
would seem that the District Judge’s decree operates
to effect speedy and complete justice between the
parties. But the question, as it secems to me, is not
open to be decided on any such broad principles, but is
concluded by the express words of the statute govern-
ing such transactions. That is section 54 of the
Trangfer of Property Act. That section lays down
that “a contract for the sale of hmmoveable property
does not, of itsell, create any intevest in or charge on
guch property.” And it is clear that if these words are
to be read strictly, there is no defence to the plaintifl’s
guit in this case. The exact question now under
consideration occurred in Madras, and was fully
considered by a Full Bench of- that High Court in
Kurri Veerarveddd v. Kurri Bapireddi®, where the
learned Judges adopted the strict interpretation of this
parvagraph of section 54, and held that a contract of
sale, followed by delivery of possession, does not, when
there is no registered sale, create any interest in the
property agrecd to be sold, and cannot, even if enforce-
able at the date of suit or decree, be pleaded in defence
to an action tor ejectment by a person having a legal
title to recover. I have studied the judgments which
the learned Judges delivered in thig case, and no good

W (1906) 29 Mad. 336,
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purpose would be served by any attempl to repeat the
arguments which were there used. 1t is cnough for me
to say that I follow this ruling, not only because it is
a ruling of a ull Beneh, but because my own opinion
is in entire agreement, both with the decision come (o,
and with the reasoning upon which that decision is
grounded. It will be observed that the judgments of
Sir Ainold White and My, Justice Subrahmania Ayyar
deal with the apparent difficulty caused by the decision
of the Privy Conncil in Zuenncdipatiam Thivigiana
v. Periya Dorasani®,; and 1 agree in the construction
there placed apon the language used by their Lordships
of the Judicial Committee. The judgments of the
learned Judges of the Madras Conet contain, as it secms
to me, convincing arguments for the view that the
express words of an Indian Statute are not to be over-
ridden by reference to equitable principles which may
have been adopted in the Knglish Courts; and I find
that since the Madras case was decided, further anthority
for this view has been supplied by o later decision of
the Privy Council. T refer to the case of Meulray
Khataw v, Vislovanalh Prabloveam Veidya®, which,
as the judgments of the High Court show, was u strong
case for the application of equitable principles, if
recourse could ever be had to sneh principles for the
purpose of qualifying the clear words of the Indian
Statute. But their Lovdships of the Privy Council
held fast to the exacl terms of scetion 130, sub-secetion 1,
of the Traunsfer of Property Act, and in reversing this
Court’s decision, observed that the ervor arose from the
learned Judges not having appreciated that the proceed-
ings under that section precluded the application in
India of the principles of nglish law on which they
based their decision.

O (1900) Lo 1 28 1 AL 462 24 Mad 877 () (1912) 87 Bom, 1984,
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It appears to me, therefore, that the proper decision
of this appeal is to hold that theére is no escape from the
plain language of section 54 of the Transfer of Property
Act, and that in consequence the lower appellate
Court’s decree must be reversed. There is not, so far as
I am aware, any Indian decision which is in conflict with
the ruling in Kwrri Veerareddi v. Kurri Bapireddi®,
and the case of Karalia Nanubhai v. Mansukhram®,
on which Mr. Kelkar relied for the defendants, is
distinguishable, inasmuch as in that case the Court
had before it, not only the agreement, coupled with
possession, but the fact of the payment of the whole of
the purchase money. I cannot, therefore, regard the
Bombay decision as modifying or casting doubt upon
the decision in Kuerri Veerareddi v. Kurri Bapireddi®,

For these reasons, 1 reverse the decree of the District
Court, and make a decree as prayed for by the plaintiff,
The plaintiff must have his costs in this Court, and
there will be no order as to any other costs. The
amount of mesne profits will be determined in
execution.

Decree veversed,

J. G. R.
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