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Before Mi\ Justice BdJ.clu'lor.

T IM A N G O W D A  bin V E N K A N G O W D A  (ouwimai. ri.<viNTti.’j.'), A i> I'K lla n t, 

V.' B E N E P G O W D A  w n  C M H E N A P G O W D A  and othkrw  (o k ig in a l 

F eh 'tia n /1 9 , Dkfenuais'ts), Erhpondknts.*

Transfer o f  P roim iy Ad. ( I V  o f  lSS;i), .>/— 8iilc—~A(iri'r'»ionl to
rem nm j— No har to rccoiy’rij o f  jmsiesdo)i— Comlrmiinn o f  xttii/ife.

An ag'reeuient by tUc plaintitl' to veconvey property to tlin (Icil’undaut 
made coiiteinporaueoijKly witli the Krtle-dcHxl ciinijot be pb'iuled in bar cif 
plaintifFs right to recover i)fi9,-icf<.siou under the*, di'eil ul' wiilc.

The pi'ovifiioiis of section 54 o f the Transt'er o f Property Acl, iire iin])('ri,itive. 
The expresH words ofnn Indian Sl:fitiito are not to bo overriden by  I'etVronce 

to equitabk) principles which may liave l,)oeii adopted in tlie I)hij'>’iiwh (joiii'tw. 
Knrrl Veerareddi \ rK u rii B(ip/ret!di(^^ folhiweiL

Second appeal Irorii tlie decl.yion of h\ Iv. Boyd, 
District Judge of ';Bijapnr, varying tlio decree passed 
by D. V. Yenneiiiadi, Additional vSabordiiiatc Judge 
of Bagalkot.

Tlie j)laintiff sued to recover iiosscBsion o! tb.e liouHe 
in dispute from the defendants. He alleged that the 
hon.se belonged to defendants 1 to 3, tliat the defend­
ants 1 and '2 sold the house and other land to b.ini 
on 30th November 1907 ; a.iid t]ia,t tlie defendants took 
forcible posses>sioii of the liouse and lei/ it to defendant 
No. 4.

The defendant No. 1 who alone apjpeared denifid the 
claim of the plaintiff and contended that plaintiil was 
never in possession of the plaint liouse altlioug'I), a sale- 
deed in respect thereof Avas passed to liini; tl)at tlie 
plaintiff had agreed to reconvey the house on payment 
of Rs. 400 and put off tlie execution ol: the deed of 
reconveyance ; that the plaintiff could not tiluu’efore 
claim possession.

* Sccotid Appeal No. 941 of 1913. 
(190fi) 29 M ad Hli(5.



VOL. XXXIX.] BOMBAY SEEIES. 473

Tlie Subordinate Judge foiuid that tlie agreement to 
reconvey the property to defendant 1 and the payment 
of Es. 400 to phuntifl: by him were proved and dismissed 
the >siiit.

On appeal the District Judge agreed with Subordinate 
Judge’s finding as I'egards the covenant of reconveyance 
but held that the payment of Rs. 400 was not proved 
and therefore amended the decree by directing that 
plaintiff was entitled to possession of the house in suit 
only on failure of payment of Rs. 400 by defendant 
No. 1.

The plain till: appealed to the High Court.
P. D. Bhide for the appellant (plaintiff) :—An agree­

ment to reconvey is no defence to a suit for possession 
brought by my client on the strength of the sale-deed 
passed in his favour. Moreover, it is found in my 
favour that the ]3rice of reconveyance is not i)aid. 
When there is a strict proAdsion of law and statute 
it cannot be overridden by reference to ec[uitable 
principles. A sale as well as a recon\ êyan.ce can only 
be effected by registered instrument under section 54 
of the Transfer of Pi-operty Act i Kurri Veerareddi v. 
K ’urri B a p ir e d d ; Papireddl v. Narasareddî '̂  ̂ ; 
Gopalan Nair v. Kiinlian Mev.on̂ ^̂  ; Karalia Nmm- 
bliai V .  Mansiildiram^^ .̂ By a mere agreement to 
reconvey no interest in the property or charge is created. 
Karalia Nannhhal v. Manmtkhra.m̂ '̂̂  was distinguished 
in Lalchaml v. Lalrshman'̂ '̂̂  on. tlie ground that 
there was payment of consideration, and a registered 
agreement hud been obtained pending tlie »suit.

ir. II. Kelkar for the resi^ondent (defendant No. 1) ;— 
We can successfully set up the x̂ lea of an agreement .to

w  (190G) 29 Mud. 330. taj (1907) 30 Mad. BOO.
(2} (1892) 16 Mad. 464. (-lO (1900) 24 Bora, 400,

(1904) 28 Boui, 466,
H 300— 5

1915.

T n u i ’S G O W D A

V.

B enep-
GOWDA.



BliNEI?-
aOWDA.

1915. reconvey. Lalchand v. Lakshman̂ '̂̂  and Kxiralict 
NamiMlial v. arc aotliorJties fur tlie
viewtliat defendant can defendliis posBeKsion us against 
the ])h-iintiil on the g'roiind that possession liad hetiii 
delivered over to him as pari', and parcel, o:(! the agree­
ment to reconvey. In this ea-se there has l)een a ];)a,i“t 
perforinan.ce a.iid it would, tluvrtifore, he in(-3qnil-al)le to 
refer tlie defendant to a sepai'atĉ . suit for specific per- 
forniaHce to wIjIcIi the plaint if! would liave no defence.

Batchelor, J.—Tlie facts'npon wliicli tlri.s a,p]X:̂ al has 
to be decided lie witliiii very sinall coiii])ass, ami may 
be briefly stated. '̂ Clie ])Lii!iiiiO' sued i.o recovej' posses­
sion of a boMse, a.nd a-dinittedly lie pui'cliasod that 
lioiise from tlie defend;.iiits ii.ml.ei‘ a, re '̂istered saie-decd. 
But tliG defendants aro striil in possession, and the 
contesting defendant, tluit is th.e 1st (l.efenda,;nt, met the 
plain till’s claim with tlie plea that tlie defendant was 
entitled to i-etain posBessio.n, because tlie idairitifl; liad 
agreed to reconvey the house to the defendant 011 pay­
ment of Rs. 400, 'ciiul this sum of Rs. 400 had been x)aid- 
The fiiiding of fact o! the lower appellate Court is, 
however, that the Rs. 400 have not been paid, so tliat in' 
the defendant’s favour there is tliis circumstance, and 
nothing more, tliat the plaintiff is found to liav̂ ci agreed 
to reconvey on i-)ayment of Rs. 400. In tliis sta,te ol’ tlie 
facts the learned District Judge has made a decree 
directing that the plaintill; is entitled to recover 
possession of the house if, and only if, the defendant 
fails to pay him Rs. 400 within a period of three months. 
The decree provides ihrther tliat if tliat pa,ymerit is 
made within the time limited, then tlie d.ef(mdant is 
entitled to retain possession.

The q_uestion of law raised in tliese circuinstiiiices is 
whether, on the findings stated, the agreement hy the
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plaintiff to recoiivey to the defendant can be pleaded in 
bar of the pĥ infcifFs present right to recover possession 
of the house under his purchase. If that question had 
to be.decided on grounds of general principle, or by 
reference to equitable doctrines, much might be said 
in favour of the decree which the District Judge has 
made, for we are, for the purposes of the i)resent 
argument, entitled to assume that the plaintiff would 
have no answer to a suit brought by the defendant for 
specific performance, and, upon that assumijtion, it 
would seem that the District Judge’s decree operates 
to effect speedy and complete Justice between the 
parties. But the question, as it seems to me, is not 
open to be decided on any such broad principles, but is 
concluded by the express words of the statute govern­
ing such transactions. That is section 54 of the 
Transfer of Property Act. That section laĵ s down 
that “ a contract for the sale of immoveable j)roperty 
does not, of itself, create any interest in or charge on 
such property.'’ And it is clear that if tliese words are 
to be read strictly, there is no defence to the plaintiff’s 
suit in this case. The exact question now under 
consideration occurred in Madras, and was fully 
considered by a Full Bench of- that High Court in 
Kurri Veerareddi v. Kuvri Bapi'reddî '̂ \ where the 
learned Judges adopted the strict interjjretation of this 
13aragraph of section 54, and held that a conti'ucfc of 
sale, followed by delivery of possession, does not, when 
there is no registered sale, create any interest in the 
prox)erty agreed to be sold, and cannot, even if enforce­
able at the date of suit or decree, be |)leaded in defence 
to an action for ejectment by a person having a legal 
title to recover. I have studied the judgments which 
the learned Judges delivered in tliis case, and no good
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l^urpose would be Hervecl by any to I’epeat tlie
argunieiits wliidi were tliere iiKcd. It .is cuKJiigli ior me 
to say tliat I follow tliis niliiig, not only beciiuse it is 
a ruling of a Ifiill Bcncb, but l)ecanyc niy own opinion 
is in entire agreement, botJi with tiie ileciHion come (o, 
and witli tlie reaaoning npon wliicb that decision, is 
grounded. It will be obnerved. tbat the jiidgui.e.nts oi; 
Sir Arnold Winte and Mr. JuBLice Siibra!mia.uia A.yyar 
deal with tlie apparent diilioulty canwed by tlie decision 
of the Privy Council in T/iin(f/iuma
V. Perljfcc I)oraso)}u''^\ and 1 agree in the conKtviic.tiou 
there placed upon the, hingiiage used l)y iilieir Ijordwiripw 
of tlie Judicial Coinujittee. llie JudgnientB of tlie 
learned Judges of tlio Madras Court coutain, as it seems 
to me, co.nvincii,.ig arguine.nts for tlie view tiiat the 
express words of an Indian Statute are not to be over­
ridden ])y reference to equita])le principles wlilch may 
have been adopted in the English Courts; and I find 
that since the Madras case was decided, fui’tlier aiitliority 
for th.is view has been supplied by a hiter decision of 
the Privy Council. I refer to the case of Ma'lra/f 
Kliatau V . Vishwanath Prahhuram Vaklya^^\ which, 
as the judgments of the Higli. Coui*t show, was a strong 
case for the application of equitalile principles, if 
recourse could ever 1)e liad t(.) sucli ])rinciples for the 
jnirpose of qualifying tlû  clear words of the Indian 
Statute. But their Lordships of tlie Privy Council 
held fast to the exact ter.ins of suction 1,‘)0, sub-section. 1, 
of the Transfer of Pi;opefty Act, and in reve.i‘sing this 
Court’s decision, observc^d tliat the error arose fi’om tlie 
learned Judges jiot Imving appreciated that tlui proceed­
ings under that section precluded tht; application in 
India of the princi])les of ]<]nglish Ijiw on wlricli tinvy 
based their decisioii.

w  (1900) L. li. 28 I  A. 4(! : 21 Mud. :!77. (3) (]9 | o ) ;;}7



It appears to me, therefore, that the proper decision 3915.
of this appeal is to hold tliat there is no escape from the Timangowda
plain language of section 54 of the Transfer of Property
Act, and that in conseqiience the loAver appellate gc,wik\.
Gonrt’s decree must he reversed. There is not, so far as 
I am aware, any Indian decision which is in conflict with, 
the ruling in Kurri Veerareddi v. Kurri Ba2nredd>i'̂ \̂ 
and the case of Karalia Nanubhai v. MansiiM:'hrariiŜ \ 
on 'which Mr. Kelkar relied for the defendants, is 
distinguishable, inasmuch as in that case the Court 
had before it, not only the agreement, coupled with 
possession, but the fact of the payment of the whole of 
the purchase money. I cannot, therefore, regard the 
Bombay decision as modifying or casting doubt upon 
the decision in Kurri Veerareddi v. Kurri Baph‘eddî \̂

For these reasons, I reverse the decree of the District 
Court, and make a decree as prayed for by the plaintiff.
The xDlaintiif must have his costs in this Court, and 
there will be no order as to any other costs. The 
amount of mesne profits will be determined in 
execution.

Decree rm'en êd.
J. G. R.

(1) (190G) 29 Mad. 38G. (3) 24 Boni. 400.
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