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APPELLATte CIVIL.
S efote  Sir Basil ScoU, Kt., Chief Jiurliee, Mr. JurUm  Baichelor and 

Mr. J'mtim Beaman.

X*J15. In kk G A N G A IU M  NA.UA.YAN.DAS TELI.'"

Stamp Act ( I I  o/ jS D 9), seetion RO, scJmMe I , a r t ic l e  3S, danse fa ), 
Huh-dcmm (H i)— Lease— Leasoe agreeing to imy annual rent plus Govermnenl 
assessment— Whether rent inoludcs asaeitsiment f o r  pirpose^ o f  stumjj duty.

A  piece o f  Ifiiid was leased for live years wlifreby l;bc IcHstu; .'igrced to pay 
, to the lesKor Et-i. 1.00 as. rout plus Rb. 16-8-0 on account oi’' G’ (,ivciiinient assess­

ment. Tlio qucHtion lieing refen'od wlujtLcr liio slaiii}) duty should be levit'd 
on ]{.y. 100 or H.S. ll(> 8 --0 th c tu1-al amount ul: rent and Govi'i'urnont asscBH- 
inent.

Held, that the*. Govcnirnoat uHs<!s.siucnt did not form part o f the proiit and 
tliereforc the Ktunip duty was loviabU: on its. 100 tiic annnal vc-nt, nxulor
schedule I, artk l̂c 85, duu,s(.i («.), suh-clauHt; (Hi), of Siani}> Act.

R epehence by  M'r. MeKeill, A cting G(')iriiTiiSvS.ioiie.r, 
Central D ivision, under section 59 of tlio Iiuliaii Stamp 
A ct (II of 1899).

A  loiece of land was leased at Sliolapur for five years 
at an annual rent of Es. 100 ])liis Es. 16-8-0 on acconnt 
of Government asBessnient, tlie terniB of the lease being 
as follows :—

“ Loafic o f a piece of land for 5 yearw renerving atnivud rent of Iis. llH -8-0 
exeeuttifi in favour o f Gangarain Naniyandas Teli, ngTicidturiyt, inhabitant of 
Sholapnr, by Vithulm valad Oidc.ari Patel, Vaiii, agrioidturihit, inliabitaut of 
Hodgi, taliilca Sholapnr.

I liave takuu from yon oii li-aHii for cuHivalum your ancestral land which is 
in your possesaioii and enjoyment. The land in question i,s situated at Monjo 
H odgi in tbt' tahdsa and sub-district o f Sholapnr, district Sholapiu'.

(Here follows the description of tbe land given (,)n lease.)
0 - * -*::t o 0 o

The above described land haB been taken from you on ĥ aHe t-roin Chaitra 
Shndlia 1st Shake 1835 to the end o f  SItakc 1839 foi' iive years and has been 
given into niy possession from the suvnc tiate. .1 v.ill take great pain« for 
cultivating the land and one-half portiori of every kind ol’ pro(ln(.M,i that may bo 
j'aise^ wiil lie given to you every year and t|ie remainder will be appropriatefl
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by me. I  'vvill pay you every year R«. 16-8-0 on account o f  GovemmeM 1915.
assessment which you may pay. I will repair and keep in order the earthen ~  "
handhas round the fields. I  shall protect the trees and manage to pay other G a x g a k a m

d u e s  (b a h jt a s ) .  I f  in  a n y  o n e  y e a r ,  I  n ia lce  d e fa u l t  in  g i v i n g  y o u  m o ie t y  o f  th e  N a r a y a k d a s

p r o d u c e  I sh a ll p a y  , y o u  E s . 100 a s  d a m a g e s  iu  a d d it io n  to th e  a s s e s s m e n t  o f

Es. 16-8-0. In ease I  fail to give either the produce or the damages I  shall
hand over the possession of the land to you without qnestioning the period of
the lease and I  will pay you the unpaid amcjunt o f  the rent from  my personal
property. I f  I: continue to pay the rent together with the assessment as
agreed I \vill cultivate the land till the determination of the lease and will
transfer its possession to yo\i when the period o f  the lease is over without any
objection. This lease has been executed by me on 10th April 1913.”

Tlie deed was presented on a stamp of Rs. 2 and the 
qnestion of proper stamp duty having arisen, the 
Inspector General of Registration ' decided that the 
stamp and registration fees were leviable on Rs. 116-8-0 
that is on the amount directly paid to the lessor plus 
Government assessment paid d ire c t !b y  the lessee on 
behalf of lessor to Government.

The matter went up to the Commissioner, Central 
Division, who in making the reference to the High 
Court, observed as follows

"  As explained by the Inspector-General o f Registration in paragraphs 6 and 7 
o f his letter No. 1G56-Genl. o f 13th August 1914 to Government the orders 
o f Government o f 1875 are old and conflicting with the decision o f  the Madras 
High Court (I. L. R. 7 Mad. 155) and require amendment.

In my opinion the words ‘ the rent reserved * in Article 35, Schedule I, should 
in their application to a lease in which a yearly rent is ref5eiTed be conatrued to 
mean the amount annually payable by the lessee to the lessor or to any other 
on behalf o f  the lessor. The direct payment o f the Government assessment 
seems to be a ‘ service or other thhig of value rendered to the transferee^’
Rent as defined in the Transfer o f  Property Act is obviously not limited either 
to the amount o f  net profit accruing to the lessor or to the actual payment made 
to him direct.’ ’

The reference was heard.
S. S. PatJfar, Government Pleader, in support of the 

reference The lease being for five years, Article 35, 
danse (a), sub-clause (iii), applies. The proper stamp 
is the “ duty equal to the amount or value of the

YOL. XXXIX.] BOMBAY SERIES. 4S5



1915. average aminai rent lecovered.” Rent Avonld iiicliide
j ~  the anioimt of assessment agreed to be paid. I rely on

ÂNGAUAM Mefermce undeT Stamp Act  ̂ section 40  ̂ and In re
T e l k A lieference hy the Financial Coninmiii.on.or of the 

PtmjaU^\ The stamp duty shonld, tliertrt'ore, be levied 
on Rs. This point is denlt with, in iJie .Pnnjab
case, where Elsinie ,1. lays down “ Had the lessee agreed 
to pay an uncertain amount and io !)o rcspon.sible for 
rise and fall of Government demand, it might have 
been difficult to regard the payment as of the nature of 
rent.” Rent is defined by Transfer of Property Act, 
section 105, as monej^ sliare of crops, serv:iee or any 
other thing of value to l)e r:'ndcred pei’iodlcally or on 
specified occasion to the transferor )>y tlio traJisferee,” 
The laadlord is prrmarily liable to pay land, revenue 
under the Land Revenue Code and wlien the tenant 
agrees to pa.y (xoverninent assessment it is service or 
other tiling of value to loe rendered |)eriodi('ally by tlie 
transferee to tlie transferor. Supposing the land is let 
ill consideration of payment of assessment only can it 
be said that tJiere is no rent ? Tlie proper stamp duty 
therefore should be levied on Rs. 116-8-0.

Sc o t t , C. J. —This is a rtfe:“ence to the Court under 
section 59 of the Indian Stamp Act in tlie matter of a 
lease executed in favour of Gangarain Narayandas Teli 
by Vitlioba valad Onkari Patel Yani, and the question, as 
stated in the reference, is, whether in tlie case of a lease 
containing a stipulation regarding tlie payment by the 
lessee to the lessor of Governnieiit assessment, etc., for' 
its eventual payment by the lessor to the Government, 
stamp duty should be calculated on the total amount of 
rent and Government avssessment, etc. The ytlpulations 
in the lease are as follows :—

“  The above described land has been taken frum y<3u...for five years and has 
been given into ray possession from the sattio date. I Avill takc great pains for
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cultivating the land and one-half portion o f e\ êry kind o f  produce that may be 19i5 .
raised will be given to you every year, and the remainder will be appropriated 
by  me. I will pay you every year lO-S-0 on account o f Qovernnieut GANfURtM 
assessment which you may pay. I will repair and keep in order the earthen ^"ap,ava\’das 
bandhas romid the lields. I shall protect the trees and manage to pay other li-l.l.
dues. If, in any one year, I make default in giving ycni moiety o f  the prcahice,
I shall pay yon R.s. 1.00 as damages in addition to the assessment o f  Es. 16-8-0.”

The Article o±‘ tlie Indian Stanix) Act whicli applies to 
the case is Artdcle 35. Assuming this to he a lease for a 
term in excess of five years, it would fall under claiiBe (a), 
snb-clause (iii), and the duty prescribed would be. “ the 
same duty as a Conveyance (lS[o. 23) for a consideration 
equal to tlie amount or value of tlie averag'e annnal rent 
reserved,” and the question is whether the rent is any­
thing more than the moiety oS the produce contracted to 
be given, or whether it includes Rs. lG-8-0 which is pay­
able to Government as assessment by whoever may hold 
the land under the G-o '̂eriiment. The term “ rent ” is 
explained in. AVoodfall om Landlord a,nd Te.nant, as “ a 
retribfitioh or comx)ensation for the lauds demised.”
“• Rent must always Ije a proiit; . . . This i r̂ofit
must also be certain, or capable of being reduced to a 
certainty by either party, and must issue out of the 
thing gn\nted, and not be part of the land or thing 
itself/' Now applying that description to the present 
case, it appears to us that the only profit for the lands 
demised which the landlord would realize 1s the half of 
the produce, and that Rs. 16-8--0 is, not part of the profit.
It is a liability attaching to the thing itself in the hands 
of the lessor. The lessor under this covenant is really 
in no better x>oBition than if he had a covenant by a 
tenant to pay the assessment direct to Government, and 
if it were paid direct to Government, it could not be 
contended, as is admitted by tlie Government Pleader, 
that Rs. 16-8-0 should be deemed to be ]3art of th.e rent.
We answer the question referred in the negative. A 
question arising upon this lease appears not to have
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1915.

.1)1 I 'd

K a h a ,y a n d a s

Tv,u.

occurred to the re,i;ex*r;i.ng authority, vi .̂, whether the 
lease does not fall under the exemption from Article 35 
being' a h?ase executed in tlie case of a coltivator for 
the purposes of cultivation, the ayerage annual rent 
reserved not exceeding E.s. 1,00.

A n .nver accotxllngly.
J . Cl. I t

a p p e l ],:.a t e  c iv il ..

1915. 

March 3.

Bafore Mr. Jiinticc. Heaton and Mr. Just ice, Shah.

D AYABH A I RAGiUJN^ATrrDAfi ( o h k h n a l  A i'Pl k u n t ), A i-p e l l a n t , v.
BAI PARVATT a n d  A N iyninit ( o u u u n a i . Ori'OXENTs), R k s p o k d io n t s .*

GiKxrdiam and Wurdu A  nt ( V J I I  o f  ISOO) ,  sevtUrn 2 5 — (Jnstody o f  minor—
Application hy guardian— Gtuirdian vm l not he a certific.ated guardian.

An application luider section 25 o f the GiuirdiauH and Wards Act (V II I  o f 
1890) for the custody of u nnnor can be made by a {guardian, who need not 
be a certificated guardian.

A p p e a l  from the decision of M. S. Advani, District 
Judge of Surat.

This was an api)lication under the Guardians and 
Wards Act (VIII of 1890),

The ap}3licant applied under section 25 of the Act to 
the District Judge at Surat to recover the custody of 
his minor daughter Bai Mani*

The District Judge was of opinion that the apj)licant, 
not being a certificated guardian of the minor, could 
not maintain application. The learned Judge dismissed 
it on the following grounds :—

It is contended by the learned Vakil that a.s the applicant i.M the natural 
guardian o f  the minor under the Hindu Law you could wek asBistanco 
of the Cotirt under section 25 o f  , the Act to have the custody o f  the 
minor. He has quoted no direct autiiority in support o f  his contention. He

First Appeal No. 240 of 1914,


