
It follows tliat the plaintifi; lias a good claim ior coin- 
peiisatioii under tlie covenant. Bnt since tlie mortgage 
is void, tlie amount of tlie claim must, nnder the Dam- 
dnpat be limited to double tlie principal. There 
will therefore be a decree for the plaintiff; for Es. 400 
with costs tliroiighont and interest on judgment at 
6 per cent, till reali>sation.

Decree varied^
J . Gr. E
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Before Mr. Jtisttce Heaton and M r. Jmtice SJiaJi.

V IT H A L  RAM KRISHN A A'nd o t h e r s  ( o r ig in a l  D e f e n d a n t s ) ,  ArrELLANTS,

'D. PRATILAI) EAMKRTSHNA an d  o th ek s  ( o r ig in a l  P l a in t if f s ) ,

R e s po n d e n ts .®

Hindu Lav:— Mitahsham— Partition hy (jranthonE— Paternal 
step-grandniotjier etUltlcd to a share.

According to the Mitakahara, the paternal step-grandraother is entitled to a 
share ill the fam ily estate when it is partitioned among her grandsons.

A p p e a l  from tlie decision of N . B . Majiimdar, First 
Class Subordinate Judge of Dhulia.

Suit for i>artition.
The facts were that one Sitaram died leaving him 

surviving a son Ramkrishna by his first wife, and a 
widow Gaiigabai, his second wife. On Eamkrishna’s 
death, two of his sons (plaintifls) sued the other three 
(defendants) for partition of the family property.

The defendants contended inter alia that Gangabai 
(the paternal step-grandmother) was entitled to a share 
on partition of the property and was a necessary party 
to the suit.

First Appeal No. 218 of 1912.

1916.
January



1915. The Subordinate Judge .held tliat (Uin̂ '̂aljai, was nut a
ViTirAL necessary party to tlie snit, on tlio foJiowi iig ground ,s

TLv m k im sh n a

-y. Mitaksliara wliieli is tlie iiuthui'ity I'ollou'cd in thii-i liai'l- ol’; the iHmutvy sitys

1 iiAMLA'D Mectii)ii 7, vorwc 1 :— “ Let tlio iimther also (ukt* <ui Hliarc,”
E a m k k is h n a .  ̂ , j, • n o N- 1- 1 •

I t  makes uo laentiuu nt [lie i ajnyuv'iuk vu niiii’ui, vN'Jiu-h is

con.si(lei'L‘(l as tlie pjliicipal Sniriti uii Hindu Law  mi this side (j1’ India, refors

in Chapter II, verso 1215, only to the mother and does no(, mention the

granduiotlier. Maynklu i in Chiiptev I V  niioti'S several Snu'ities in support

oi: the niotiler’s right to a share, and all ol' tlieni exeepliiiJj,' ilial ol; Vyasa

speak only ol: the uiolher and nut ol’ Uic graiidmolher. \'yin^;t uloju;

refers to the graiuhnother. Ih it Uk ‘ aiitiior td’ Maynklia  iloes not say that it.

was customary in his time to )j,'ive a ’share l.o Llie grandniotluM'. .in West and

Bnhler’s Dig'est ol: H indu .Law, p. 780, and 1‘oot-nohi (r) on p, M24, ti,Tand-

inother is stated to k; entilled lo a shai'e, Im l no aniliority is i|uol(.'d and no

case cited in support ol' that ojiinion. Mr. (,jhar[)ure, in his work on H indu

Law, tirst edition, p. 130, ways :— “ !i\'cept in lk ‘n,i;'al a .(j;'r!Uiduiolhcr is not

entitled to a share.”

Mr, Mayne’s H indu Law, paragraphs 471) ami 4M0, r(*rn,;d niion hy (he del'end- 

ants’ Vakil, spc'.ak ol: the luw that is :r.<,)lluvvi‘d iu I'jengal, namely i,>ayabhag'a. 

The law folluwed hi Western lud la  is disciisskid in, [laragraph 4-78, hut the 

author nieiitioUK only the mother and the step-niothor 1mt not Ihe grandmother. 

There is thus no authority for holding that (hanyahai is entitliHl tii a sliare. 

Therefore, she is not a necessary party.

Tlie projierty was acco.L’diugiy oi'dercd to l)e pa;rf.i~ 
tioned between tlie iilaiutiii'H and i;lie del'endnnts.

The defendants appealed to tlie Hlgli Courf-, eontend- 
ing infer alia that Gangabai was enlwtled to a siiarc 
and was a necessa.iy party to the 8ti.it.

NadJmrni, with. P. .B. Shingiie, for tJie ap pel hints 
The right of the grandmother to a Hluire on {larLltion 
of the family property by the 8'rand,rioi,i.s h;is l)cen 
recognised by Vj âsa and .B.rih.a,spâ î. .̂Mie Mutliority 
of Vyasa is acknowledged, for be JiaH bt'en cited 
frequently both in the Mitalvsliara aiid jji. th(i M'ayiildia. 
See also HujhoomituxjovsciiMl Pandcijj v.
Bctbooa6 M'unraJ KoofiweracP '̂̂ ; Jolly * on I^artition, 
page 54.

Sri THE INDIAN LAW REPOETS. [VOL. XXXIX.

(185G) G iMoo. 1. A. m .
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The Miiyu'klia oiilaro'os Vya.sa.’s ĥ xt juh'I niM.kcs it to 
iiicliixle “ piU'.tvi'tiaJ. step~i '̂r;:i.ii(iiiiotb.or: seo Mandlik’s 
Hindi! Law, |)ago •■U-. Madaua, Madliava, A.pararka, 
SliiTlapani and Ballam!)liatl.a all agret) iti ^?ivmg an 
extended meaning to tiie term M ata  ” (inotli(vi').
See also Mandlik’s Hindu. Ijaw, page 217 : Jolly on 
Partition, pages 103, 1?>7 : Maenagliten, IV, 50. Even 
il' the M'itakBliara i« wii.ent on tlie point, tlie intei- 
pretation of Maynklui can l)e calieci. in aid to wnppiy tlie 
omission. 8ee Ciojftbal v. iSltrlnia/it Hliaitaiimo MiUojl 
B aje  and B a i K esserbal v. H an sra j MorarjiS^'^

Tlie grandniotliei.* is lield entitled to a s'iiare on parti­
tion by tke grandsons, under tlie Mltaksliara (Baclrl 
liojj Y . ,  BJwAjwat N'aralii Dobaiĵ '̂') and iinder tlie 
Bengal School: Pnnia Ghamlra Cftalrravarfi. v. 
Sarojini Debl.̂ ^̂  Tlie rigiit luiH also been atllrined in 
tlie case ol stejvinotliei': see Damfy.iaj'das ManeMal 
Y .  U/tcunraiu- Maiieklal̂ '̂' and Dmnoodur MiKHer y, 
Senabuffy Minj‘a I t In tlie former cane the right of 
step-niotlier to a shai'e is based on the text ol‘ Vya^a 
alone. By iiarity of reasoning, tlie grandmother slioidd 
be regarded as haYing the right.

Gadfjll, with B. V. Desat, for tlie respondents;;—The 
pi’esent case is gOYerned. by the Mitaksliara, Yvdiicli does 
not assign any share to the grandmother either exiiressly 
or l)y implication.

The text of Yyasa tkies not allord iiinch help. It is 
dilTicnlt to aBcertain its import in absence of context. 
All that the text means is tha,t mothers and grani.1- 
mothers are entitled to shares on partition as between 
themselves. See Ghose’s Hindu Law, 2nd edition, 
page 289.

lOlf).
Vn’iiAi;

IvAMKUJSElNA
V.

PKAirLAD
IvAMKlilhtllXA.

W (1892) 17 Bniii. 11.4 at p. U S.
(2) (Ul(,)(,;) P,0 lioia.
W (1882) 8 Ciil. (',4D.

W (1904) 31 Gill. 1065. 
(=') (189^)17Boni. 271.
(«) (1882) 8 Cat 5S7.,



Tlie text of Briliaspati does not airortl any liolp. It 
V iT r iA L  is wrongly translated by Colebrookc. Tlie exin’ession 

rvAM,uii.u.'.A ^^amamha Matarastesliam'’ is translated as “ bis 
l̂ nAHLAD inotliers (Maiarah) take tlie same sliaro.’’ Tlie word 

L a m k r i s i i n a .  refer to “ fatlier ” ; and tiros tlie word
Matarah is taken as referri]ig to “ father’s mothers” 
or grandmothers. There is no word corresponding to 
“ h is” in the original text. The word “ teshani ” 
means “ their” and not “ his.” It mnst refer to sons. 
So regarded tlie text means tliat “ mothers having sons 
and those that are sonless (step-motliers) ai'e declared 
to be equal sharers.” See also Vivada Oliintamani, 
Tagore’s edition, page 240.

Tlie step-mother was recognised as ejitiiled to share 
not on the anthorily oi; Vyasa’stext; bnt on tlie express 
provision in verses 115 and 123 of Yaj nyuvallvya’s Smriti. 
See also Mitakshara’s commentary on verses 135 and 
136 of Yajnyavalkya. The anthority of Vyasa has never 
been accepted by this Court. The decision in Damo- 
dardas Maneklal v. Uttamram Manekk0^^ rests 
Xirimarily on the authority of the Mitakshara. See also 
Jairam v. Nathu^^\ The commentary of Ballambhatta 
is not accepted by this Court as authoritative : Mulfi 
Purshotum v. Cursandas NatJiâ '̂̂  and Bliagiumi v. 
WariibaiŜ '̂

The grandmother has not been given a vshare in any 
reported cases in tliis Presidency. Her right, thereforf ;̂: 
even if it existed in the time of Vyasa, has now become: 
obsolete.

The case otPurna Chandra Chakravarti v. Sarojinl 
is decided under the Bayabliaga School of Hindu 

Law. The cases of Puddimi Moo'khee Dossce v. May§e

(1) (1892) 17 B om  271. 0̂ ) (1900) 24 Bom. 503.
(2) (1906) 31 Bom. 54. W (1908) 32 Bom. BOO.

(3) (1904) 31 GU 1065.

THE INDIAN LAW KSPORTS. [VOL. XXXIX.
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Mo7iee Dosseê \̂ Raclha Kishen Man y . Bachliaman̂ '̂̂  
and Sheo Narain v. Jcuiki PrascuP^ are against the 
appellants. The cases o! Sihhosoondery Dahia v. 
Biissoomiitty  ̂DaHcî ^̂  and Badri Roy v. Bhugwat 
Narain Doheŷ ^̂  are distingnishable.

a  A. F.

Shah, J. :—The interesting question of < Hindu Law 
ai’gued in this appeal arises out of the following facts :— 
One Sitarani died leaving a son RanilaivSlina and a 
widow Gangabai, the step-mother of Ranikrishna. 
Ramkrishna died in 1892 leaving three sons Vithal, 
Vishnu and Pandharinath by his first wife, who is dead, 
and two sons—Pralhad and Dinanath by his second 
wife Bai Parvati, who is alive. PralLad and Dinanath 
with their mother Parvati sued the other three sons of 
Ranikrishna for a partition of the family estate. Among 
other things the defendants urged that Gangabai.—their 
grandmother—was entitled to a share of the î roperfcy, 
that she was a neccssary party to the suit, and that 
the property in suit was acquired by Sitarani.

The learned First Class Subordinate Judge of Dhulia 
held that the grandmother was not entitled to any share 
in t}.ie property according to Hindu Law, and accord­
ingly disallowed the objection. He decided the other 
issues in the suit, and j)assed a decree for the partition 
•of the estate in favour of the plaintiffs. It was held 
'111at Bai Parvati was entitled to an equal-share with 
, ;lhe sons of Eamkrishna. The defendants have appealed 
against the decree and renewed their objection that 
G'cfngabai is a necessary party to the suit, as she is 
entitled to a share in the property in suit according to 
Uindu Law.

ViTiiAr.
llAMlv'inSIINA

V .

p rahLAD 
liAMKlUSHNA.

1915.

(1) (18(59) 12 W . K. 4.09 
(2J (1880) 3 All. 118.

®  (1882) 8 Cal. 649,

(■V (1912) 34 All. 505. 
W (1881) 7 Oal. 191
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We liave liacl the point argued, witliout going into the 
other qiiefstioiis arising in tliiw aj)])eaJ. TIkj ax'gnmeiit 
has proceeded on the footing that the ])j'ope,rtj in suit 
is ancestral, fnn.iily properliy (/. it was aT.iC(\stral in the 
hands of Ii,a.iolc.rislina), and I Iiave consi(hvi.‘ed the 
question of hiw on that ha,sis. I sa,y notiring as to 
whetiier the whole propei'ty :in su.it waw ancestral in 
the liands o.t‘ Jiamlcrishna i.n i'act or not.

Tlie question whetlier (iajigabai is a neiĤ ssary pai‘ty 
or not depeiuls upon Ihe view wo lake of lier .riglit i<o a 
sliare i.n the family j)roperty, ''J.'̂ lie ].)oint tiiiit jii'ises is 
whetlun.' a stej)~gra.iidinoil)er is enl-il lê d l-o a, share in 
the family esta;l'{̂  av.Iumi i t Is (lU l)e jnrriil ioned au.iong 
lier grandsons. It is a point of tirsti iinprc'ssioii so tar as 
Western India, is concerned. Tlie jtai'lic'S ai'e governed 
by tlie Mita’ksliara Law.

M'r. Nadkarni, foi.- the aitpelhiirt, argues ti'hat the wor‘d 
niafa used in Yajnavalkya’s text (II. is illustj'a-
ti ve of; a chiBS and is not ;restricted to I,he iiatiiral niothei.* 
according to its literal meaning. He relies upon the 
text of Vyasa, wliich. is translated in Mandlik’s Hindu 
Law, at page 44, as .follows :•—“ The soidess wives of the 
father are declared ecjnal sha.rers : aiul so arc‘ all j^aterjial 
grandniotliers declared equal to tlie mother’’. It is 
also urged by him t'liat t]:se anthor of lljt> Vyavaljara 
Maynkha is i.ii faYoa:i,- of allowing a sliai-t̂  io t,he gi’and- 
niotl.ier in accorda,nce with YyasaAs lexl., and l lud/, iji tlu'̂  
ahsence of any indicatio:n to tlie contrai*y in, tlie 
Mitakshara the VyavalMira Maynklni sljoiiJd Ite read, as 
supplementing the M'italcshara on the' poiriS.

On behalf of the ;i*espondents it is argiit‘d l>y Mr. 
Gadgil that there is no reason to attacli, any weight to: 
Vyasa’s text and that Nilak ântha does not ex])i’ess any 
opinion in favour of tliat text in t-]ie Vya;vah.ara'M'ayu kha. 
He fiirther relies npon the ci i-cuinstiance that' tliere is no 
reported case in which tlie rig]it of a gran ([mother to a
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share in tlie property on a partition among lier grand­
sons is recognised in this Presidency, and argues tliat 
her right, if any, has been obsolete long since.

I have carefully considered these arguments, and 
thOTigh the point does not appear to me to be free from 
difficulty, I am of opinion that the grandmother is 
entitled to a share in the ancestral estate on a division 
thereof among her grandsons.

In the first place, Yijnanes'wara himself does not limit 
the word mata to a natural mother, but gives an 
extended meaning to it by including all the wives of 
the father (1 e. step-mothers also). This is clear from 
the words used by him in introducing this part of 
Yajnavalkya’s text: see Mitakshara, Chapter I, section 
YII, para. 1—Stokes’ Hindu Law Books, p. 397. That 
is how these words of Yijnanes'wara have been inter­
preted by this Court in determining the right of a stexD- 
mother to a share in the estate on a division thereof 
among the sons. I am not unmindful of the alternative 
reading, which substitutes the word Matuli (of mother) 
for the word patninam  (of wives) in the latter part of 
the introductory words. But even the use of the word 
Matiili there would make no difference in the meaning 
which Yijnanes'wara otherwise indicates fairly clearly.

Then comes the text of Yyasa the meaning of which 
is clear, and upon which the appellants naturally rely. 
The question is not about the meaning of the verse hut 
about the effect to be given to it. Yijnanes'wara in his 
commentary on verses Nos. d: and 5 of Yajnavalkya in 
the Achara Adhyaya points out generally the authority 
of the Smriti writers, and says that as each of the 
Smritis is authoritative, the points not mentioned in 
one may be supplied from the others, but if one contra­
dicts the other there is an option. ( Jffflfoqsiq

SI as ^
H 54— 7

i m a a  i l ) I have

V lT H A L
R a m k b is h n a

V.

P e a h l a u

E a m k e is h k a

1915.
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stated tlie rale eniiiielated by Yijnaiies'wara with the 
sul)stance thereof in my own words. Yajiiavailkya is 
silent as to the right of a grandmother, and it seems 
to me that Vyasa’s text can he nsed to snppleinent 
Yajnavalkya’s Smriti. Vyasa is nnqnestionably a 
Sinriti-writer of authority and thongii we have not the 
adyantage of reading liia verse with reference to the 
context in the original Smriti, the i'all text of which is 
not available, there can be no donbt about tlie verse, 
which is quoted by otlier commentators. I do not 
consider it any strained application of tJie rule laid 
down ])y Yijnanes''wara to give effect to Vyasa’s text as 
supplementing tlie I'ules laid dowi). by Yajiiavtdkya. 
It seems to me that taking the Mitalcsliara by itself 
w ith. the text of Yyasa it is diilicult to sa,y that 
A îjnaiies'wara would not allow a sliare to tlie grand­
mother.
, ThivS conclusion seems to fit in witli the >seh,enie of 
the Yajnavalkya Smriti on this point. The wives get 
shares if the division takes x>hice during their husband’s 
life-time, they ]3ecome entitled to shares equally witli 
their sons, if the division takes place after their 
husband’s death under verses 115 and 123 of the 
Yyavahara Adhyaya of Yajnavalkya, and there is 
nothing u.nreasonable or incongraous in their obtaining 
shares equally with their grandsons if the division 
hapx̂ eiis to be effected by their grandsons.

It may be mentioned that the view, whicli I tal?e of 
the Mitakshara on this point, is by no means singular. A 
commentator like Apararka on the Yajnavalkya Smriti 
comes to the conclusion that the word mat a is to be 
taken as indicating step-mother and others and quotes 
Yyasa’s text in support thereof: see Anandashrama 
Sanskrit Series, Yol. 46, p. 730. In the Balambhatti, 
which is a commentary on the Mitakshara, the same 
view as to a grandmother’s right to a share is accepted.
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I refer to tliese works as sliowiiig merely tliat the view 
I take of the Mitakshara is a reasonably i>ossibie view 
and not as suggesting that they ought to form a basis 
for adopting that view. In Bengal the same concliisioii 
as to the right of the grandmother to a share under the 
Mitakshara is accepted ; see Badri Roy v. Bhugwat 
Narain D o b e y .

The fact, however, remains that Yijnanes'wara is silent 
as to the right of the grandmother. In silcIi a case we 
can and niiiBt invoke the aid of the Yyavahara 
MayiiMia and try to harmonise it with the Mitakshara 
if and so far as it may be reasonably possible to do so.

This brings me to the VyaA âhara Mayukiia. On. a 
careful perusal of Chapter IV, section IV, paragraphs 18 
and 19 (Stokes’ Hindu Law Books at page 52 or 
Mandlik’s Hindu Law at page 44), it is clear that 
Nilakantha brings in the step-mother and the grand­
mothers on the authority of Vyasa’s text. I am unable to 
accept the suggestion made on behalf of the respondents 
that Nilakantha simi)ly quotes the text of Vyasa but 
expresses no opinion of Ms own. The verse is intro­
duced to point out the share of the step-mother and the 
grandmother, and at the end the author says that by the 
word sarvah (all) even paternal step-grandmothers are 
included. It is true that Xilakantha does not in terms 
indicate his approval of Vyasa’s rule ; but I 'tliink it is 
clear from the context that he favours Vyasa’s view, and 
apparently quotes Vyasa to justify the inclusion of 
step-mothers and grandmothers. At least it is safe to 
say that Nilakantha does not bring in the stei)-m,other 
except under the authority of Vyasa, and to that extent 
Nilakantha has been understood by this Court as 
confirming the Mitakshara view in the case of Damo- 
darclas ManeMal v. Uttamram ManehlaW^. I consider

1915.

VlTHAL
E a b ik r ish n a .

•V.

PllAHLAD
EAMKinSIINA,

«  (1882) 8 Oal. 6 i9 . (3) (1892) 17 Bom. 271 at p. 287-
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it reasonably possible to liarnionise tlie Maytiklia and 
tlie Mitaksliara on tliis point and I think tliat oiigiit to 
be done.

Tlie only argument of some weiglit that remains to 
be noticed is tliat the right of tlie grandmother is 
obsolete. This argmnent is based iipon the absence of 
any reported case recognising the right of the grand­
mother. This argument was used when the question 
as to the step-mother’s right to an equal share with the 
sons came to be considered for the first time. Sir Charles 
Sargent, G. J., however, rejected it, and it seems to me 
that his observations on this point in. the case of 
Damoclarclas McmeMal v. Uttamram ManeklaP^ npply 
with greater force to the case of a grandmother. In 
Western India the right of a mother to a sliai’e on a 
partition after the death of the father is not treated as 
obsolete, and I see no reason to suppose that tlie right 
of the grandmother is any more obsolete than that of 
the mother. I am unable to see any valid reason for 
refusing to recognise the one while recognising the 
other.

Mr. Gaclgil has relied upon the case of Bheo Narain 
V. Janki Prasacl̂ '̂̂  in support of his argument. It is 
not necessary to examine the reasons given by the 
learned Judges in support of the conclusion they 
arrived at as they expressly declined to consider such a 
case as we have to decide. They observed as follows 
after referring to the text of Yyasa “ Tlierefore, if in 
any case the grandmother would be given a share, it 
would be ill the event of a iDartitioii between sons after 
the father’s death. On this point we express no opinion, 
as the case before us is not one of partition after the 
father’s demise. ”

It follows, therefore, that Gangabai, the step-grand- 
mother, is entitled to a share in the family estate with

(IJ (1892) 17 Bom. 271 at p. 287. (2) (1912) 34 All. 505.
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lier grandsons, and is a necessary party to the partition 
suit. The plaintiffs shonlcl he allowed to join her as a 
defendant now.

I do not wish to say anytliiiig’ as to the extent ol her 
share, as the point is not argned, and as it is not desir­
able to deal wdth it in the absence ol the grandmother. 
The deteimination of tlie extent of a grandmotber’s 
share may present difficulties according to tbe varying 
conditions, under which the partition may come to be 
eifected. But, in my opinion, this is a simple case of its 
kind and need not present any difficulty.

The result, therefore, is that the decree of the lower 
Court is re versed and the case sent back to the lower 
Court for disposal according to law, after Gangabai has 
been joined as a defendant.

All costs to be costs in the suit.
H e a t o k , J. .— I agree.

Decree reversed.
R. E.

1915.
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P b a iil a d

K a m k r is h n a .

APPELLATE OIYIL.
Bej'ore Sir Basil Scott, Chief JudtLC, and M r. Justice Batchelor.
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M AG AN LAL ( o iu g in a l  P e t i t i o n e b ) ,  OrroNEaNT.® --------
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. Chapter V III .

To regulutc costa incurred in ol.)tainiiig an order froili the District Court to 
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the Indian Conipauies Act (V I o f 1882).
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u 54— -8


