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1t follows that the plaintiff has a good claim for com-
pensation under the covenant. But since the mortgage
ig void, the amount of the claim must, under the Dam-
dupat rule, be limited to double the principal. There
will therefore be o decree for the plaintiff for Rs. 400
with costs throughout and interest on judgment at
6 per cent. till realisation.

Decree varied.
J. & R
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Before Mr. Justice Heaton and Mr. Justice Shah.

VITHAL RAMKRISHNA avp orrens (ORIGINAT, DEFENDANTS), ATPELLANTS,
v. PRAHLAD RAMERISHNA anp ornuks (ORIGINAL PLAINTIFLS),
ResroxpENTS. ™

Hindu Law—Mitalshara—Partition by grandsons— Puternal
step-grandmother entitled to @ shave.

According to the Mitakshara, the paternal step-grandmother is entitled to a
share in the family estate wlhen it is partitioned among her grandsons.

APPEAL from the decision of N. B. Majumdar, First
Class Subordinate Judge ot Dhulia.

Suit for partition.

The facts were that one Sitaram died leaving him
surviving a son Ramkrishna by his first wife, and a
widow Gangabai, his second wife. On Ramkrishna’s
death, two of his sons (plaintiffs) sued the other three
(defendants) for partition of the family property.

The defendants contended infer alia that Gangabai
(the paternal step-grandmother) was entitled to a share
on partition of the property and was a necessary party
to the suit.
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The Subordinate Judwe held that Gangabal was not a
necessary party to the suit, on the following grounds —

Mitakshara which is the authority followed in this part off the countey suys

in Chapter 1, section 7, verse 1 =" Let the mother also (ake wn equal share.”
Tt makes no mention of the graudinother,  Yajnyavalkyva Swriti, which is
considered as the principal Smriti on Tindu Law o this side of India, refers
in Chapter I, verse 1285, only to  the mother and does vol mention the
grandmother.  Mayukhba in Chapter IV quotes several Smritics i suppurt
of the mother’s right to a share, and all of them excepting that of Vyasa
speak only of the mother and wot of the  grandiwother, Vst alone
refers to the grandmother, Bl the anthor of Mayukha does uet say  that it
was ctustomary in bis time to give 2 share Lo the geandmother. o West and
Buhler's Digest of Hindu Law, p. T80, wul footnote () on p. 824, erand-
maothier is stated to be entitled to a shure, hul o antherity is quoted and no
case cifed in snpport of that opivion,  Mr. Gharpure, in his work on Hindn
Law, first edition, p. 139, says :—"“ Lixcept v Beagal a grandmother is not
entitled to a shave.”

Mr. Mayne’s Tinda Lavw, paragraphs 1749 and 480, velied upon by the defend-
ants’ Valkil, speak of the lnw that is Tollowaed in Bengal, nanely Dayabhaga.
"The law Collowed in Western Lndla 18 diseussed fn parageaph 478, hat the
author meutious only the mother and the step-mather but not the grandmother,
There 3y thus no authority for holding that Gangabai v entitied to a share.

Thercfore, she i not a necessury party.
L1

The property was accordingly ordered to be parii-
tioned between the plaintifls and the defendants.

The defendants appealed to the High Court, contend-
ing inter alice that Gangabai was entitled to a share
and was a necessary parby to the suit.

Nadkarni, with 2. B. Shingie, for the appellants :—
The right of the grandmother to a share on partltion
of the family property by the grandsons has heen
recognised by Vyasa and Brihaspati., The authority
of Vyasa is acknowledged, for he has heen cited
frequently both in the Mitakshara and in the Mayukha.
See also Hunoowmanpersaid Panday v, Miussumal
Babooee Munraj Koonweree® ; Jolly:on Partition,
page 54.

(0 (1856) 6 Moo, L A, 893,
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The Mayulkbha enlarges Vyasa's text and makes it to
include “paternal step-grandmother ™ @ see Mandlik’s
Hindu Lavw, page 4 Madana, Madbava, Apararka,
Shulapani and  Ballambhatla all agree in giving an
extended meaning to the term *“ ddafa™ (mother).
See also Mandlik’s Hindu Law, page 217: Jolly oa
Partition, pages 103, 137: Macnaghten, 1V, 50, Kven
if the Mitakshara is wsilent on the point, the inter-
pretation of Mayukha can be called in aid to supply the
Comisgion.  Hee Gojebad voStoimant Shalajivao Maloji
Reje Bhosle® and Bai Kesserhei v, Hunsra) Morcafi®

The grandmother is held entitled to a share on parti-
tion by the grandsons, under the Mitakshara (Badii
RHoy .. B/mywcivl Narain Dobey®y and  under the
Bengal School: Puwrna Clhandra  Chaleravorti v,
Strojing Debi® The vight hay also been aflirmed in
the case of step-mother: see Dawmodardas Maneldal
v. Ttheram Maeklal®  and Danoodiers Misser v,
Senabutty Misrain.® Tn the former case the rvight of
step-mother to o share is based on the text of Vyasa.
alone. By parity of veasoning, the grandmother should
be regarded as having the vight.

Gadyil, with B. 7. Desci, for the rvespondents :—The
present cuse is governed by the Mitakshara, which does
not agsign any share to the grandmother either expressly
or by implication.

The text of Vyasa does not afford mucli help, Tt is
diflicult to ascertain its import in absence of context.
All that the text means is that mothers and grand-
mothers ave entitled to shares on partition ag between
themselves.,  See Ghose’s Hindu Law, Z2nd edition,
page 289,

(M (1892) 17 Bow. 114 at p. 118, ) (1004) 31 Cal. 1065,
& (1906) 20 Bom. 451, & (1891 7Bom. 271.

@) (1882) & Cal, 640, ©) (1882) 8 Cal. 557.
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The text of Brihaspati does not afford any help. Tt
is wrongly translated Dby Colebrooke. The expression
“Samansha Matarastesham ™ is translated as “his
mothers (Malaral) take the same share.” The word
“his” is said to veter to “father” ; and thus the word
Matarali is taken as rveforring to “father’s mothers”
or grandmothers. There is no word corresponding to
“his” in the orviginal text. The word “tesham”™
means “their” and not “his,” It must refer to sons.
So regarded the text means that “ mothers having sons
and those that are sonless (step-mothers) ave declared
to be equal sharvers.” See also Vivada Chintamani,
Tagore’s edition, page 240,

The step-mother was recognised as entitled to share
not on the anthority of Vyasa's text; but on the express
provision in verses 115 and 123 of Yajnyavalkya’s Smviti.
See also Mitakshara's commentary on verses 135 and
136 of Yajnyavalkya. The authority of Vyuasa hasnever
been accepted by this Court, The decision in Danio-
dardas Manellal v. Uttamram Manellal™  rests
primarily on the authority of the Mitalkshara. See algo
Jairam v. Nathu®, The commentary of Ballambhatta
is not accepted by this Court as authoritative : Mulji
Purshotum v. Cursandas Natha® and Blagwan v.
Warubai.®

The grandmother has not beeu given a share in any
reported cases in this Presidency. Her vight, therefore;
even if it existed in the time of Vyasa, has now become
obsolete. | e

The case of Purna Chandra Chakravarti v. Sarofini
Debi® is decided under the Dayabhaga School of Hindu
Law. The cases of Puddum Moolhee Dossee v. Rayee

M (1892) 17 Bom. 271. ) (1900) 24 Bom. 563,
@ (1906) 31 Bom. 54. @) {1908) 32 Bom. 300,

(® (1904) 31 Cal. 1065.



VOL. XXXIX ] BOMBAY SERIES. -

Monee Dossee®, Radha Kishen Man v. Bachhaman®
and Sheo Narain v. Jankl Prasad® ave against the
appellants. The cases of Sibbosoondery Dabia v.
Bussoomactty - Dabia® and Badri Roy v. Blhugwat

Narain Dobey® arve distingunishable.
C 4. V.

SHAH, J. :—The interesting question of.Hindu Law
argued in this appeal arises out of the following facts :—
One Sitaram died leaving a son Ramkrishna and a
widow Gangabai, the step-mother of Ramkrishna.
Ramkrishna died in 1892 leaving three sons Vithal,
Vishnn and Pandharinath by his first wife, who is dead,
and two sons—Pralhad and Dinanath by his second
wife Bai Parvati, who is alive. Pralbad and Dinanath
with their mother Parvati sued the other three sons of
Ramkrishna for a partition of the family estate. Among
other things the defendants urged that Gangabai—their
grandmother—was cntitled to a share of the property,
that she was a necessary party to the suit, and that
the property in suit was acquired by Sitaram.

The leained Hirst Class Subordinate Judge of Dhulia
held that the grandmother was not entitled to any share
in the property according to Hindu Law, and accord-
ingly disallowed the objection. He decided the other
issues in the suit, and passed a decree for the partition
‘of the estate in favour of the plaintiffs. It wag held

“that Bai Parvati was entitled to an equal -share with
~Ahe sons of Ramkrishna. The defendants have appealed
against the decree and renewed their objection that
Gangabai is a necessary party to the suit, as she is

._entitled to a share in the property in suit according to
"Hindu Law,

(1) (1869) 12 W. It 109. ) (1912) 84 All 505.
(2 (1880) 3 All. 118, @) (1881) 7 Cal. 191
() (1882) 8 Cal. 649,
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We have had the point argued without going into the
other questions arising in this appeal. The argument
hag procecded on the footing that the ]_)J'Ov]‘)(‘,‘l'fy‘ in suit
is ancestral family property (7. o, it was ancestral in the
handsg  of Rambkrishna), and 1 have considered the
question of law on that basis. I say nothing as to
whether the whole property in suit way ancestral in
the hands of Ramkrishna in fact or not.

The question whether Gangabai is o necessavy party
or not depends upon the view we take of her right to a
shave in the tamily property. The point that arises is
whether a step-grandmother is cenbitted to a sharve in
the family estate when it is to be partitioned among
her grandsons., T isa point of tivst impression so far as
Western India is concerned. The partics are governed
by the Mitakshava Taw.

Mr. Nadkarni, for the appellunt, argues that the word
mala used In Yajnoavalkya's text (I 1238) is illustra-
tive of a clags and ig not vestricted to the natural mother
according to its literal meaning. He relies upon the
text of Vyasy, which ig translated in Mundlik’s Hindu
Law, at page 44, as follows :—“The sonless wives of the
father are declared equal sharers ; and =0 ave all paternal
grandmothers declared cqual to the mother ™. 1t is
also urged by him that the anthor of the Vyavaha
Mayukha is i favour of allowing a sharve to the grand-
mother in accordance with Vyasa's text, and that, in the
absence of any indication (o the contrary in the
Mitakshara the Vyavabara Mayukha shonld be read as
supplementing the Mitakshara on the point.

On behalf of the respondents it is argued by Mr.
Gadgil that there is no reason to attach any weight te
Vyasa's text and that Nilukantha does not express any
opinion in favour of that text in the Vyavahara Mayukha.
He further relies npon the circumsiance that there isno
reported case in which the right of a grandmother to a
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share in the property on a partition among her grand-
sons is recognised in this Presidency, and argues that
her right, if any, has been obsoclete long since.

I have carvefully considered these arguments, and
though the point does not appear to me to be free from
difficulty, T am of opinion that the grandmother is
entitled to a share in the ancestral estate on a division
thereof among her grandsons.

In the first place, Vijnaneswara himself does not limit
the word mata to a natural mother, but gives an
extended meaning to it by including all the wives of
the father (7. e. step-mothers algo). This is clear from
the words used by him in introducing this part of
Yajnavalkya’s text : see Mitakshara, Chapter I, section
VI, para. 1—Stokes” Hindu Law Books, p. 397. That
is how these words of Vijnanes'wara have been inter-
preted by this Court in determining the right of a step-
mother to a shave in the estate on a division thereof
among the sons. I am not nnmindful of the alternative
reading, which substitutes the word Mafiel, (of mother)
for the word patniﬁmn (of wives) in the latter part of
the introductory words. But even the use of the word
Matuh there would make no difference in the meaning
which Vijnanes'wara otherwise indicates fairly clearly.

Then comes the text of Vyasa the meaning of which
is clear, and upon which the appellants naturally rely.
The question is not about the meaning of the verse but
about the effect to be given to it. Vijnanes'wara in his
commentary on verses Nos, 4 and 5 of Yajnavalkya in
the Achara Adhyaya points out generally the authority

of the Smriti writers, and says that as each of the

_Smritis is authoritative, the points not mentioned in
one may be supplied from the others, but if one contra-

dicts the other there is an option. ( 38T T¥& WWOFSH
RIFIOMARIST AR | RO8g Awe: ) T have
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stated the rule enunciated by Vijnanes'wara with the
substance thereof in my own words. Yajnavallkya is
silent asto the right of a grandmother, and it seems
to me that Vyaga's text can be used to supplement
Yajnavalkya's Smriti. Vyasa is unquestionably a
Smriti-writer of authority and though we have not the
advaniage of reading his verse with reference to the
context in the original Smriti, the full text of which is
not available, there can be no doubt about the verse,
which is quoted by other commentators. I do not
consider it any strained application of the rale laid
down by Vijnanes wara to give effect to Vyasw's text as
supplementing the rules laid down by Yajnavallya.
It seems to me that taking the Mitakshara by itself
with the text of Vyasa it is dillicalt to say thab
Vijnanes wara would not allow a shave to the grand-
mother.

Thig conclugion seems to fit in with the scheme of
the Yajnavalkya Smriti on this point. The wives geb
shares if the division takeg place during their husband’s
life-time, they become entitled to shares equally with
their sons, if the division takes place after their
husband’s death wunder verses 115 and 123 of the
Vyavahara Adhyaya of Yajnavalkya, and there iy
nothing unreasonable or incongruous in their ohtaining
shares equally with their grandsons if the division
happens to be effected by their grandsons.

It may be mentioned that the view, which T take of
the Mitakshara on this point, is by no means singular, A
commentator lilke Apararka on the Yajnavalkya Smriti
comes to the conclusion that the word mafa is to be
talken as indicating step-mother and others and quotes
Vyasa's text in support thereof: see Anandashrama
Sanskrit Series, Vol. 46, p. 730. In the Balambhatti,
which is a commentary on the Mitakshara, the same
view as to a grandmother’s right to a share is uccepted.
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T refer to these works as showing merely that the view
T take of the Mitakshara is a reasonably possible view
and not as suggesting that they ought to form a basis
for adopting that view. In Bengal the same conclusion
as to the right of the grandmother to a share nuder the
Mitakshara is accepted ; see Badri Roy v. Bhugwat
Narain Dobey®.

The fact, however, remaing that Vijnanes wara is silent
as to the right of the grandmother. In such a case we
can and must invoke the aid of the Vyavahars
Mayukha and try to harmonise it with the Mitakshara
if and so far as it may be reasonably possible to do so.

This brings me to the Vyavahara Mayukha. On a
careful perusal of Chapter IV, section IV, paragraphs 18
and 19 (Stokey” Hindu Law Books at page 52 or
Mandlik’s Hindu Law at page 44), it is clear that
Nilakantha brings in the step-mother and the grand-
mothers on the authority of Vyasa’s text. I am unable to
accept the suggestion made on behalf of the respondents
that Nilakantha simply quotes the text of Vyasa but
expresses no opinion of his own. The verse is intro-
duced to point out the share of the step-mother and the
grandmother, and at the end the author says that by the
word sarvah (all) even paternal step-grandmothers are
included. It ig true that Nilakantha docs not in terms
indicate his approval of Vyasa’s rule ; but T think it is
clear from the context that he tavours Vyasa’s view, and
apparently quotes Vyasa to justify the inclusion of
step-mothers and grandmothers. At least it is safe to
say that Nilakantha does not bring in the step-mother
except under the authority of Vyasa, and to that extent
Nilakantha has been understood Dby this Court as
confirming the Mitakshara view in the case of Damo-
dardas Maneklal v. Uttamram Maneklal®. T consider

1) (1882) 8 Cal. 649. 2 (1892) 17 Bom. 271 at p. 287.
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it reasonably possible to harmonise the Mayulkha and
the Mitakshara on this point and I think that ought to
be done.

The only argument of some weight that remains to
be noticed is that the right of the grandmother is
obgolete. This argument is based upon the absence of
any reported case recognising the right of the grand-
mother. Thig argument was used when the question
as to the step-mother’s right to an equal share with the
sons came to be considered for the first time. Sir Charles
Sargent, C. J., however, rejected it, and it seems to me
that his observations on this point in the case of
Damodardas Maneklal v. Uttamram Maneklal® apply
with greater force to the case of a grandmother. In
Western India the right of a mother to a share on a
partition after the death of the father is not treated as
obsolete, and I sce no reason to suppose that the right
of the grandmother is any more obsolete than that of
the mother. I am unable to see any valid reason for
vefusing to recognise the one while recognising the
other.

Mr. Gadgil has velied upon the case of Sheo Narain
v. Janki Prasad® in support of his argument. It is
not mecessary to examine the reasons given by the
learned Judges in support of the conclusion they
arrived at as they expressly declined to consider such a
case as we have to decide. They observed as follows
after reforring to the text of Vyasa :—*“Therefore, if in
any case the grandmother would be given a share, it
would be in the event of a partition between sons alter
the father’s death. On this point we express no opinion,
as the case before us is not one of partition after the
father’s demise.

It follows, therefore, that Gangabai, the step-grand-
mother, is entitled to a ghave in the family estate with

G (1892) 17 Bomr. 271 at p. 287, @ (1912) 34 Al 505,
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ber grandsons, and is a necessary party to the partition
suit. The plaintitfs should be allowed to join her as a
defendant now.

I do not wish to say anything as to the extent of her
share, as the point is not argued, and as it is not desir-
able to deal with it in the abgence of the grandmother.
The determination of the extent of a grandmother’s
share may present difliculties according to the varying
conditions, under which the partition may come to be
effected. But, in my opinion, this is a simple case of its
kind and need not present any difficulty.

The result, therefore, is that the decree of the lower
Court is reversed and the case sent back to the lower
Court for disposal according to law, after Gangabai hag
been joined as a defendant.

All costs to be costs in the suit.

Hearon, J. :—I agree.

Decree veversed.
R. R.
APPELLATE CIVIL.

Tgfore Sir Busil Scott, Kt., Chief Justice, wd Mr. Justice Batchelor.

THE DAMODAR MOHOLAL GINNING axp MANUFACTURING
COMPANY, Lep. (omicuyan OrpoNENTs), Arpricaxts, o. NAGINDAS
MAGANLAL (oniciNaL PrriTioner), Orroxmyt.”

Caosts—Tawation~Application by « person for being vegisiered as a share-
holder in a Company—Indian Companies Act (VI of 1882), section 254—
High Court Rules, Rule 704—High Cowrt Menuwal of Circulars,

. Chapter VIII.

To regulate costs incurred in obtainiug an order fram the District Court to
register the applicant as a share-holder of a Company, recourse must he had to
the High Court Manual of Civil Cirenlars, 1912, Clapter VIII, and not to
High Court Rules (Original Side), Rule 704 framed under section 254 .of
the Indian Companies Act (VI ot 1882).
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