
19ti- preliiniiiaiy decree. We also think certain dicta in
CiiANMAi,- Naraijan Balkrisfina v. Gopal Jiv Ghadî \̂ wliicli
HW'AMi are based upon SuVianatJi -DJioridderv. Ganesli (rOiMnd̂ ‘̂ \

Ganoadiiar- go too far.
Ari’A. ?r. ,B. i i .

W  ( 1 0 1 4 )  3 8  B o m ,  ; , 5 9 2 .  ( 1 9 1 2 )  P , 7  I 5 o u u  G O .
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Before Sir B tm l Scott, Kt., C h ie f  Justice and Mr. Judice Baiehehir.

DATTAJIUAO a i .ia h  ^I.^ATYASAMKB b i n  SHn:)T10J:iI{AU a i ,i a s  ABASAIIEB 
GUOKPA.de (orhunad rr,AiNTri-'i'’) , Ai’I'Ki.lant, v. 'NILKANT.RAO bin

jS if OB'i
____—-----------SANTOJIRAO a i .i a s  BAPUSAHEB GIlOllPADE (o R /C fiN A t. D iiF E N D A N T ),

R e m po n u u n t .®

Penslom A ct ( X X I I I  of 1S71), sevti.oii. li— Saraiijam— Grant o f  Innd revome, 
Suit to recover— Collect or''('.ertifin lie— Adriilsui>n o f  plucuhr hinding o)i 
die.ni— Preliminary decree— Apj.)exd— Heinand— Civil Procedtire Code (A ct  
V ’o f i m ) ,  Order X L l ,  Rule 33.

Tlie grantee of; a Saranjain filed a suit for tlie recovery therool' and at tlic 
trial a pveliininary issue was raised as to tlic luaititaiiiability o f tlie suit without 
tlie ee.rtifacate provided for l)y section G o f the Pensions Act. The gi-antee’s 
pleader admitted a oertilieate Avas necessary Imt after several adjoununents i'or 
the purpose failed to produce a certilicale. A decree was thereupon passed on 
tlie preliminary issue dismissing the suit. On appeal by the ,i;'ranlee it Avas 

eontcuded that he was not hound hy the adtnission o f the pleader and it was 
stated that such evidence could lie produced as wouhl render a (^erlilicate 
nimeeessary.

Held, that the grantee was houiul hy the adniinsion o f his pleader and tliat: 
t'A'Cnif ho was not so bound there was no material h(d'ore the Court to justify 
a reversal of the decree and therefore a remand under Order X L I, Rule 2B ol' 
the Civil Proce(hire Code (Act V of I908) was iiniiossihlc.

In the absence of evidence to the contrary the granLul! a, Hariuijam must be 
preBUrned to he a grant of laud, re\'(juue and not of tlu* soil.

Ramohandra v. Venlcatraô '̂̂  and Raja Bomnmhoara Venhdti Naraxhuha 
Naid-u V. Itaja Boinmadevara B/iashijal'arlu referred to.

First Appeal No. 197 o f 1 <)]■]. 

a) (1882) G Bom. 598. (2) ( 11)0 2 ) L. ]{. 25) I. A. 7(5.
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F i e s t  appeal against tlie clecLsloii of Cl. Y. Patvardliao, 
First Class Siibordiiiate Judge of Bliarwar, in. suit 

20 of 1912.
The plaintiff: sued to recover possession of tlie lands 

in suit together with mesne and future profits alleging 
that his father Shidhojirao alias Abasalieb G-horpade was 
the full owner of all the lands of two villages, namely, 
Jigeri and Irapur of taliika Ron and of a house at 
Gajendragad, tliat the two villages were Baranjam 
Inams, that t].ie said property was tlie Joint ancestral 
property ot* the plaintiff and his fathej.’ who died on the 
17th December 1S99, that tlie prox^erty Avas jointly 
managed by the plaintitl’ and his father up to liis death, 
that afterwards the pl.aintifE alone managed and enjoyed 
the property till about the montli of June 1900 wheji 
the defendant’s fatlier illegally and without any riglrt 
took possession of all the said property and was in enjoy­
ment of it till lie died about five years before the suit, 
that since then the dofenclant had l̂ een in enjo^anent of 
the property aiid tliat the cause of action arose in the 
month of June 1900. The plaintill; furtlier alleged tliat 
his father had bequeath'ed the property in suit to the 
plaihtif];; in. tlie year 1890 but he h.a(i. not based liis suit 
.merely on the right wliich had accrued to him under 
the said wdll, but he also relied upon his rigi.it by 
surAdvorship and also upon the right to whicb. he was 
entitled a.s the son of his father. The plaintiti' prayed 
tlrat tlie Saranjam lands in. the above mentioned two 
villages |je g.i.ven over to li..im from the defendant, that 
lie should be awarded E,s. 5,000 as mesne pi'olits for the 
past three years and payment of futare prolits be ordered 
at the rate of Rs. 1,000 a year. The plaint was i^resented 
on the 16tli December 1911.

Tlie defendant contended inter alia that the suit was 
not maintainable without tl].e Collector’s certilicate 
under section 6 of the Pensions Act,

1914.

D attajikao
Ghobpade

V .

N ilkantrao.
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1914,

D attajirao
(xH O R I'A D K

V.
iS ilL K A N TR A O .

On the defendant’s contention the Subordinate Judge, 
on the 13th September 1912, framed a preliminary issue, 
namely:—

“ Whether the suit can lie without a certificate under 
the Pensions Act ? ”

The plaintiff’>s pleader agreed that a certificate was 
necessary and having asked, for time to produce one, lie 
ultimately failed to produce it aftei* I'epeated. adjourn­
ments and the suit was dismissed on ilie 1st A.pi.'il 191o.

The plaintiil; apx̂ ealed.
Nllkani Afiaarani for the a,ppeliatit (plaiiitilt').

JSf. V. (rok/ih’ fm‘ ihv, respondent ('defend-
aut).

S c o t t , 0. J. —The plaintiH; allc\gedl i)at one Shidlioji- 
rao was tlie full owner of all the lands in, two villages, 
namely, Jigeri and Irapur oE Ron Taluka, and one house 
at Gajendragad, that the two villages v̂ere Saranjam 
luams, that the plaintiflfs father died in 1899, tliat 
the plaintiff and his father were joint aii.d tlie })roperties 
above-mentioned were managed and enjoyed jointly by 
them up to the death, of the plaintill:’s .father, tha(. 
afterwards up to about June 1900, the plaintiir alon.(‘ 
managed and enjoyed tlie pi'opei'ty, and uhont: the 
month of Jiine 1900, tiie father of tlie del'endarit, witlioiit 
having any riglit thereto, illegally look possession of all 
the land and was in enjoyment of it iintil tive yeai’s ago 
when he died, and since tiien. the det‘en(i,n,nt li.ad f)eeu 
enjoying the property. The pl.aintilf i:n.i‘thei,' ali<\ged that 
his father l;)equeathed the property in. suit to lilin l)y 
will in the year 1890, but the })laintiir l)r(Mi,giiti tlie siiii, 
not merely relying upon tlie riglit wlfu.-Ji !iccru.ed to 
him under the will but upon h.is ligliî  liy his survlvoi'- 
ship and as the son ol’ Shidhojirao, au.(l !ie prayed that, 
the Saranjam lands in the two villages o! [rai)Lu,' and 
Jigeri should be given over by the defendant; tliat mesne 
profits should be awarded, and farther ])rohts from the
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date of Biiit niitil ]iossesHion at tlie rate of Rh. 1,000 a 
year. Tlie defendant by the sixth pa.ragrapli of his 
written statement pleaded that the suit was not main­
tainable withont a certificate of tlie Collector iinder 
section 6 of the Pensions Act XXIII of 1871.

On the 13th September 1912, a preliminary issue was 
raised in the trial Court asfoIh)WB :—“ WJiether tJiesnit 
can lie \A4tliout a certificate niider tlie Pensions Act ? ” 
On the 22iid, of October 1912, tlie Court passed its 
decision upon that issue, g'i\̂ i:ng as its reason that 
“ Mr. Kambli for tlie plaintil'f: agrees that a certificate 
is necessary and wants time to produce it.” Time, 
accordingly, in accordance with the practice of Civil 
Courts in this Presidency was given to tlie plaintiff’s 
])leader. On tlie 1st April 191S tlie learned Judge 
disposed of tlie suit upon the prelurjiiiaiy issue, saying 

after repeated [idjoni'nments for t.liî  prodiLction of the 
certificate, tJie plaintiii’s pleader now informs the 
Court tha,t the Collector lias refused to grant tb.e eertih.- 
cate. He appears clearly to l)ii;vo relristHl the certificate 
on the strengtli of (’roveriiiuevnt Nt)tilici.ii-ion No. 1455, 
dated tlie lOtli February 191ŝ . piibiislied in the Bornbay 
Gvverm nenf G aw tte, Pai;*t I, page IDi*. Tiio ;|)laintifFs 
pleader wants time to appeal to fclie Commissioner, but 
no such, remedy is given to him b,y bxw. The suit is, 
therefore, dismissetl witli costs,”

Now tlie p]ea raised i;)y fc'tie sixth paragraph (,>f the 
written statement was hawed upon, tlie provision of the 
Pensions Act, sectio.n 4, that “ no Civil Court shall 
entertain, any suit relating to any peiLsion or grant 
of money or land-reA ênue confeired or made by the 
B.ri.tish or any foi'mer Government; ” and the subsequent 
provision is that to wliich I have already alluded,'" 
contained in section 6, that a certificate by the 
Collector authorising to file the case mast be produced. 
It is quite clear from the plaint that the plaintiff came

H 54—4

1914.
D a t t a j i e a o

G iid r p a d k

V.

N i l k a n t e a o .
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1914. to trial oil tbe footiiig of tlie p.roperfcy -wliicli lie seekB
DATTA.U1U0 to recover being Baranjuiii, and it ib equally clear that
GHOBrA.DE contained in ])aragrapli () of tlie written state-

N i l k a n t e a o . ineut is based upon tlie established rule tliat, in tlie
absence of evidence to tlie contrary, tlie grant of a
Saranjam iiiuwt be prehiuined to lie a grant of land- 
revenue and not of tlie soil. Tliat is laid down in 
Ramchandra  v. Ven 'katrao^^\ and reference is made in 
tlie iudgnient in tliat casse to the definition by Professor 
Wilson ill Ms Glossary ol'; tlie term Baranjain.” He 
defines Saranjam as “ tempoi'ai’y aHsigiiiiients of re-Yenne 
from vJlliiges or kinds for tlie siippo.rt of ti'oops, oi' for 
personal Bei'vice, usually for i-lse liii' of tli.e grantee ; 
also grants made to persons ajipoiuted to civil otlices of 
tlie State to enaliie tljein to niai.nta.in tlieir dignity. 
Tliey were neither transforaJjle, nor hereditary, and 
were held at the pleasuj'e of the Sovereign.” Tlie 
■jiidginent also quotes the statement of Mr. Steele in his 
‘‘ Hindu Castes” at page tluit ; “ G-raiits by tlie 
Native Government in iagliir were either Foii] Baran- 
jam, subject to the performance of military service, or 
Jat Saranjam, personal jaghir. The suliject of th.ose 
grants were ilie wlioie o;r particula.r porti-ons of tlie 
revenues of villages belonging to the Sarkai- . . . .  
Usually the grants depended on the pleasure of the 
Sovereign, and the fidelity of the gi’aiitee . . . ,
They were not, in general, hereditajw.”

There is, therefore, a strong presumption fcliat the 
pleader for the plaintiff in agi-eeing î liat a certificate 
was necessary under the Pensions Act was taking a 
correct view of the position. But if that ŵ as not 
correct, it could only be shown to be incorrect by the 
production of evidence which would establish that the 
grant was not the usual gi-ant of revenue but a, grant 
of the soil. However, time was given for the production

(1882) 6 Bom. 598.
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of tlie certilieate, and tbe reason for the refusal of the 
certificate appears to have been the rule hxid down in 
the Groveninient Notification cited I)y tlie Sabordinate 
Judge tliat certificates sliail not be given in the case of 
Saranjains, probably l)ecause 8arn.njams are not o]?di- 
nariiy hereditary in the u^nal Ben̂ e ol; fclie word, that is 
to Bay, they do not pjiss except witli the couMent of tl)e 
Enling Power to the heir of tlie liolder.

The plaintiff, however, has appealed from tlie decision, 
anti his pleader, as far as we can ascertain, witliont any 
materials wh.atever l)efore lii.ni. Inis posiliA^ely asserted 
that he conld prove by e vidence, if lie were given the 
opportniiLty, that the grant in this case is a grant of the 
soil and not of the revtniiie. He says tliat, for the 
pnrpose of arguing the appeal, he cannot be concluded 
by tlie tidmission of the plaintiif’s pleader In the lower 
Ooiirt, beciinse an admission of a p].euidei‘ on a point of 
law is not binding upon the client in appeal. Wliether 
that is a correct statement in its un([uab'.fled form, 
whei’e the admission is the direct cause of the dismivssal 
of the suit, it is not necessary now to consider j for, upon 
the statement of the appellant’s pleader and upon the 
authorities to whicli I have just referred, it is clear tliat 
the plaintit!. could only succeed in sli owning that the 
suit could be mainfcjiined Avithout a certificate, if he 
called evidence to displace the ordinary presumption 
regarding the nature of Saranjain grants ; and where a 
pleader in the lower Court makes an admission upon 
an issue regarding which evidence might be but is not 
given, we have the authority of the Privy Council for 
holding that the client will be bound : see 'Eaja Bom- 
madevara Venlcata Narasiniha Naldu v. Hafa Bom" 
madevara Bkashyalrarhi. Nakiû ^K Let us, however, 
assume that the appellant is not bound hy the admission 
of the pleader in the lower Court, theh we have .before

«  (1902) L. R. 29 I. A. 76.

D a t t a j ib a o

G h o r p a d e
V .

N il k a n t r a o .

1914.



368 THE INDIAN LAW REPORTS. [VOL. XXXIX.

1914

D a t t a ,i ie a o

(•klOliPADK
I K

Nilkantkau.

us a.Q appeal Avliere tlie lower Court lias disposed of the 
suit ripon, a prelliniiiary poiiit. We cannot tlien remand 
the case under Order XLI, Rule 23, unless we reverse the 
decree in tiiis ai^peal. But wjii-it materials liave we to 
justify UH in reversing the decree ? The i)resmnption 
based upon, h.igli. aiitilioril'V is that the decree was 
perfectly riglrfc, ’Diit, the appeUajj.i:) Las come to tills Court 
to h,a,ve the decree set aside and tL.e case j’emanded 
without a p[U'ticle oi' doeDiiie,ritary evitience, witliout 
any siatein_eiit liased uporj aiiidavit, to induce us to 
hold t]ia,t evidence is fortJicoming -wJiich. ouglit to have 
been p.rochiced in the lower Court iii tJie ijiterest. of tlie 
plalntviil, aiul whh-lj ^vould Jaive been proctiiced but for 
some gi’ave eiM'or o]i tlie xJ'cirt of liis pleader. We cannot 
presnine that' this is l/h.e case. We, tlierefoj-e, liold that 
fclie decision of th,e lower Court was right. We dismiss 
tlie appeal w itli costs.

A.ppea I dim n Issed. 
j .  a . R.

APPELLATE CIVI:L.

1914.
December 22.

Before Sir Baail Scutt, Kt., Chief JhMIcc and Mr. JnsiUce liaic.holor. 
-T A V E E B IIA I  J O .R A B H A I  (o iu o in a l  I ’ la in tiii 'k ), A i'I ’U f.i.an t, v .  G O R -  

D H A 'N  N A I tS I  a n d  riTUKUK (oKK.UNAL .DUirRNDAN'l’K), RkSI'ONDENTS.®

Bhagchirl and Narnmlari 'Tenures Act, (Bum. A d  V  o f  ISU3), section S ~  
IJnreaxjnlml stih-dirklon r f  a  I i l i a g ' — Mortfnuje— Corenant in the niortgayo- 
deed—Claim fo r  coinjiensdtion hanexl on corenant maintaimhle-—Indian 
Contract Act {IX o f  1872), Hection fia— SpcciJi,; ReUuf Act {I o f  1877), 
section 3S— Mortijacjor hold/nr/ as tenant o f  inorigagcc fo r  nj>in(ird>i o f  iu’elne 
years— Admrse nf limitt'd intnretit.

In  1897, the liousc in sail, iirul eeriaiti dtliHr projiortiew werii niurtgag'ed to 

tlu', plahitiiF« fatliei’ by the (iefciidantM tiiuy lu iv iiig , piin'Iiiiscd thtj prnpe.rticB 

from  the blmgdar ownor in IHS);]. lu  H)01, on iiccmuits lii.;hig taken, pail

‘■'SSeciond Appeal No. 582 ol' 11)13.


