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preliminary decree. We also think certain dicta in
Narayan Balkrishna v. Gopal Jiv Ghadi®, which
ave based upon Sidlicnath Dhondderv. Ganesl (Govind®,
go too far.

M (1914) 38 Bom, 302 @ (191:2) 37 Bow, G0,

APPELLATE CIVIL.

Before Sir Busil Seott, Kt., Clief Justice aand Mr. Justice Butehelor.

DATTATIRAO Aviae TATYASAHED s SHIDHOJIRAO Anias ABASATIEDB
GHORPADE (omsivan Pranwtier), Averuuant, v. NILKANTRAO niw
SANTOJIRAO ALIAS BAPUSAUEB GLHORPADE (owiciNAL DEFENDANT),
Ruseoxpeyr.™

Posions det (XXIIT of 1871), section t—Swanjan—~«Grant of land revenue,
Suit to wecover—Collector’s  certific de—Admission of pleader binding on
clind—LPrelindnary decree——d ppeal—Remwnd—CCévil Procedimre Code (Act
V of 1908), Order XLI, Rule 23.

The grantee of a Saranjam filed a suit for the recovery thereof and at the
trial a preliminary ssue was raised as 1o the waintaiuability of the suit withont
the certificate provided for by scction 6 of the Pensions Act. The grantee’s
pleader adwitted a certificate was necessary hut after several afdjowrtunents for
the purpose failed to produce a certificate. A decree was therenpom pussed on
the preliminary issue dismissing the suit.  On appeal by the granfee it was
contended that e was not hoand by the admission of the pleader and it was
stated that such evidence conld be produced as wonbl render o cerlificate

AWNECCSIALY .

Held, that the grantee was bound by the adnission of bis pleader and that
even if he was not so bound there was uo material hefore the Comd to justily
a reversal of the decree und therefore a remand wnder Order XLI, Rule 23 of
the Civil Procedure Code (Act Vool 1908) was impossible,

In the absence of evidence to the coutrary the grant of o Saranjun st he
presumed to be w grant of Jand reveuue and not of, the sail,

Ramchandra v. Veakatrao and Ruja Bommadevare Venlute Naravinhe
Naidu v. Raja Bommadevara Bhashyakarly Nuidul®, voforrad to,

¥ Tirst Appeal No. 197 of 1013,
(L (1882) 6 Bou. 598, D (1902) L. To2e 1AL 76,
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FIRST appeal against the decision of G, V. Patvardhan,
First Class Subordinate Judge of Dharwar, in suit
No. 20 of 1912.

The plaintiff sued to recover possession of the lands
in suit together with mesne and future profits alleging
thathis father Shidhojirao alius Abasahieb Ghorpade was
the full owner of all the lands of two villages, namely,

“Jigeri and Irapur of talulka Ron and of a house at
Gajendragad, that the two villages were Saranjam
Inams, that the said property was the joint ancestral
property of the plaintiff and his father who died on the
17th December 1899, that the property was jointly
managed by the plaintift and his father up to his death,
that afterwards the plaintiff alone managed and enjoyed
the property till about the month of June 1900 when
the defendant’s father illegally and without any rvight
took possession of all the said property and was in enjoy-
ment of it till he died about five years before the suit,
that since then the defendant had been in enjoyment of
the property and that the cause of action arose in the
month of June 1900. The plaintiff further alleged that
his father had bequeathed the property in suit to the
plaintiff in the year 1890 but he had not based his suit
merely on the right which had accrued to him under
the said will, but he also velicd upon his right by
survivorship and also upon the right to which he wag
entitled as the son of his father. The plaintiff prayed
that the Saranjam lands in the above mentioned two
villages be given over to him from the defendant, that
e should be awarded Rs, 3,000 as mesne profits for the
past three years and payment of future profits be ordered
at the rate of Rs. 1,000 a year. The plaint wag presented
on the 16th December 1911,

The defendant contended infer alie that the suit wag
not maintainable without the Collector’s certiticate
under section 6 of the Pensions Act, '
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On the defendant’s contention the Subordinate Judge,
on the 13th September 1912, framed a preliminary issue,
namely:— »

“ Whether the suit can lie without a certificate under
the Pensions Act?”

The plaintif’s pleader agreed that a certificate was
necessary and having asked for time to produce one, he
altimately failed to produce it after repeated adjourn-
ments and the suit was dismissed on the st April 1913,

The plaintilt appealed.

Nilland Atimaraim  for the appellant (plaintiff),
Coycjee with N. V7. Golelile for the vespondent (defend-
ant).

Scor, C.J.:—The plaintiff alleged that one Shidhoji-
120 was the full owner of all the lands in two villages,
namely, Jigeri and Irapur of Ron Taluka, and one house
ab Gajendragad, that the two villages were Saranjam
Inamsg, that the plaintifl’s father died in 1899, that
the plaintilt and his father were joint and the propervties
above-mentioned were managed and enjoyed jointly by
them up to the death of the plaintiff’s father, that
atterwards up to about June 1900, the plaintiff alone
managed and enjoyed the property, and abount the
month of June 1900, the father of the defendant, without
having any right thereto, illegally took possession of all
the land and was in enjoyment of it until five years ago
when he died, and since then the defendant had been
enjoying the property. The plaintill turther alleged that
his father bequeathed the property in snif to him Dy
will in the year 1890, but the plaintiff brought the snil
nob merely relying apon the vight which acerued to
him under the will but upon his right by his suevivop-
ship and as the son of Shidhojirao, and he prayed that
the Baranjam lands in the two villages of Trapur and
Jigeri should be given over by the defeudant ; that mesne
profits should be awarded, and further profits from the
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date of suit until possession at the rate of R 1,000 a
year. The defendant Ly the gixth parwmph of his
written statement pleaded that the suit was not main-

tainable without a certificate of the Collector under

section 6 of the Pensions Act XXIIT of 1471,

Ou the 13th September 1912, a preliminary issue was
raised in the trial Court as follows :(—“ Whether the snit
can lie without a certificate nnder the Pensions Act??”

On the 22nd of October 1912, the Court passed its

decision upon that issue, giving as its reason that
“ Mr, Kambli for the plaintiff agrees that a certifieate
is necessary and wants time to produce it.” Time,
accordingly, in accordance with the practice of Civil
Courts in this Presidency wag given to the plaintiff’s
pleader. On the Ist April 1913 the learned Judge
disposed of the suit upon the preliminary issue, saying
“after repeated adjorrnments for the produciion of the
certificate, the plaintiff’s pleader now informs the
Court that the Collector has refused to grant the ceitifi-
cate. Tle appears clearly to have refused the certificate
on the strength of Government Notifiention No. 1455,
dated the 10th Febraary 19 l published in the Bombay
Governimend Gazelle, Parvt 1, page 1920 The plaintifi’s
pleader wants time to apy )(.’.Ll to the Commissioner, but
no such remedy is given to Lim by law, The soit is,
theretore, dismisged with costs”

Now the plea mised by the sixth paragraph of the
written statement was based upon the provision of the
Pensions Act, seclion 4, that “no Civil Cowrt shall
entertain any wuit relaling to any pension or grant
of money or land-revenue conferred or made by the
Britigh or any former Government ;" and the subsequent

provision is that to which I have already alluded,”

contained in section 6, that a certificate by the

Collector authorising to file the case musi be produced.

Tt is quite clear from the plaint that the plaintiff came
" S4—4
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to trial on the footing of the property which he seeks
10 recover being Saranjam, and it is equally clear that
the plea contained in paragraph 6 of the written state-
ment is based upon the established rule that, in the
absence of evidence to the contrary, the grant of a
Saranjam must be presumed to be a grant of land-
revenue and not of the soil. That is laid down in
Ramchandra v. Venlatrao®, and veference iy made in
the judement in that cage to the definition by Professor
Wilson in his Glossary of the term * Savanjam.” IHe
defines Baranjum as “ temporary assignments of revenne
from villages or lands for the support of troops, or tor
personal service, usually for the life of the grantee:
also grants made to persons appointed to civil oflices of
the State to enable them fto maintain ftheir dignity.

They were unecither transferable, nor hereditary, and

were held at the plensure of the Sovereign.”  The

judgment also quotes the statement ol My, Steele in bis

“Hindu Castes 7 at puge 207 thal: * Grants Dby the

Native Government in jaghir were either fouj Saran-
jane, subject to the pervlormance of military service, o

Jat Saranjam, personal jaghir. The subject of those

grants were the whole or particular portions of the

revenues of villages belonging to the Savkar Coe

Usually the grants depended on the pleasure of the

Sovereign, und the fidelity of the grantee
They were not, in general, hereditary.”

g "

There is, therefore, a sbrong presumption that the
pleader for the plaintiff in agrecing that a certificate

~was necessary under the Pengions Act was taking

correct view of the position. But if that was not

correct, it could only be shown to be incorrect 'Uy the

production of evidence which would establish that the

grant was not the usual grant of revenue but a grant

of the soil. However, time was given for the produetion
() (1882) 6 Bom. 598,
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of the certificate, and the veason for the refusal of the
certificate appears to have been the rule laid down in
the Government Notification cited by the Sabordinate
Judge thab certificates shall not he given in the case of
Saranjams, probably because Saranjuns are not ordi-
narily herveditary in the usual sense of the word, that is
to say, they do not pass except with the consent of the
Ruling Power to the heir of the holder.

The plaintiff, however, has appeaied Lirom the decision,
and his pleader, as far as we can ascertain, without any
matberials whatever before him. has positively asserted
that he could prove by evidence, if he were given the
opportunity, that the grant in this case is a grant of the
soil and not of the revenue. He says that, for the
purpose of arguing the appeal, he cannot be concluded
by the admission of the plaintift’s pleader in the lower
Court, because an admission of a pleadey on a point of
law is not binding upon the client in appeal. Whether
that is a correct statement in its unqualified form,
where the admission is the direct cause of the dismissal
of the suit, it is not necessary now to consider ; for, upon
the statement of the appellant’s pleader and upon the
authorities to which I have just veferved, it is clear that
the plaintiff could only succeed in showing that the
suit conld be maintained without o certificate, if he
called evidence to displace the ordinary presumption
regarding the nature of Saranjam grants ; and where a
pleader in the lower Cowrt mukes an admission npon
an issue regarding which evidence might be but is not
given, we have the authority of the Privy Council for
holding that the client will be bound : see Raja Bom-
nadevara Venfeata Narastinha Noaidu v. Raja Bomr-
madevara Bhashyalariy Naidu®. Tet us, however,
agstume that the appellant is not bound by the admission
of the pleader in the lower Court, then we huave .before

M (1902) L. R 29 L. A. 76.
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us an appeal where the lower Court has disposed of the
suit apon a pretiminary point., We cannot then remand
the case under Order XLI, Rule 23, unless we reverse the
decree in this appeal. But what materials have we to
Justily us in reversing the decree? The presumption
hased upon high -mth:;mi‘ ©is that  the decree was
perfectly right, but the wppcellant has come to this Court
to have the d‘.u’ee sot aside and the case remanded
without a particle of docamentary uv:i(.!c’nce., without
any statement based uvown affidavit, to Induce us to
hold that evidence is fortheoming which ought to have
been produced i the lower Court in the interest of the
plainditt, 2nd which wonld have been produced but for
some grave error on the part of his pleader,  We cannot
presume that this is the case.  We, therefore, hold that
the decisica of the lower Court was right. We dismiss
the appeal with costs.

Appeal disimissed.
J. G. R.

APPELLATE CIVil.

Before Sir Basil Seott, Kt., Chief Justice and Ay, Justice Batehelm.
JAVERBIIAT JORABIIAT (onteiNnan Prawvrier), Arrinpant, vo GOR-
DITAN NARST axp oviers (oxtemnal Derexpants), RuseoNpeyrs.®
Bhagduri wul Navweadari Tenures det (Bom, Aet V' oof 1862), section 3—

Unrecoguised sub-division of o bhag—ilortguge—Carenant i the mortgayo-

deed—Claim  for compensation hased wn covenant  maintaineble—Indiun

Contract det (LX of 1872), section 5-—8pecific Relief Aet (I of 1877),

section 33—Mortgagor holding us lenunt of woriguyes for wneards of twelve

yeurs—Adverse possession of limited intorvest.

In 1897, the lLouse insaic and certain other properties were mortgaged to
the plaiutiff’s father by the defendants they having  prrchised the properties
from the bhagdar owner in 1893, Tn 1901, on aceounts being taken, part

* Becond Appeal No. 582 of 1013,



