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relevant with reference to the question whether the 
proYisioiLS of section 562 of the Code of Criminal 
Proced ure vYonld apply (o this case, and it seems to me 
to he otherwise relevant on the question of punishment. 
The lo wer Coxii't was jiistilied in taking it into consider­
ation in deciding the question of punishment after the 
accused was found guilty. 1 do not say that any 
previous con viction. not covered by section 75, Indian 
Penal Code, is rekvvant to the question of sentence. 
But the question, of relevancy of a pi'evious conviction 
not falling' uiide].* section 75, Indian Penal Code, must 
be considered and. decided in each case as it arises with 
reference to the circumstances of that case.

Order accord kig ly.
R .  K .
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.Biifnre Sir Bnail Si'alt, Kf., ijliief JiisUce, tmd Mr. JuatUie Davcn.
Jn TUK*MAT'rKu Ml-' THK IN DIAN  COMPANIES ACT (V I of. 1882), and in 

TIIK MATTKi; nK Tiin O liE D rr BANK OV INDIA, LIM ITED (in 
l-iyuiJJAT,ii.)N) :

FAZlThBHOV ,'IAlfFKl!, A c n .ir A N T  A xNC A i'P e l l a n t , /•. TH E CREDIT 
BANK OF INDIA. I .I iMit k d  ( in M on iD A 'i'ioN ), b y  rra o i '-k io ia l  u q u i d a - 

•ruu, I!,. D. Sl^rrilNA, Ilî si.'ONjnKN'r.*

tU>i}ipuii!i~--\VhiiVi)i(i up— L k t o f  roiilnhntories— Minor—-EHtoppel hy conduct 
lifter attaijiii/ii — Iiifl/iiii (Jaiiipuiiifs Act ( V I  o f  1883).

K, a iniiKu-, niiplird I'oi- and wuk shares in a limited compiiiiy,
III' I'cct'iviHl (lividc-iidH, and (.‘outiiiiu-d tn dn so after attuiinug’ majority. On 

the Aviudiuf;' iq:) ul' the roun.iany lie was included iu the li.st coritribiitorieH,

Held tliat, having- intontiuiia,!Iy pfiinittcd tlie coinpduy Id iHjlitive liivn to be 
a sliare-linlder juid in tlial [leiiof tn pay him cHvideiuls aiuue he attained 
niajority, lu* was (,‘st(i|>pf'd by Ins cdudiiot while a person sui Juris from deuy- 
inp; as between liirnself and the- company that h« waw a .share-liolder.

View of Stirlinf>' -1, in R<< Ymland (Jo)isols Limited (No. S)W (idopted.

“Appeal No. 8 qf 191,4.
«  T1888) 58 .L.IT. 92 .̂,
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(V I oF 1882).

Indian Companies Aei.

A ppeal  from a decision of Macleod J. in Ghainbers in 
liquidation proceed] ugs.

On (Stli JaniiMry 1910 one Fazoll)lioy .Tairer, a niinor, 
applied for and was allotted 50 sluires in tlie Gi'edit 
Bank of India, Ijimited, arul tlicreaft<er received tlie 
diÂ idendrt paid from time to time. In or al)ont 
August 1912 lie attainetl. liiw majority, and contin.ued to 
receive divi.dends up to tht'. date when the Court 
ordered the winding up of the .said. Bank. He wa.s 
duly :in.clnded in the list o[ contril)utories made out by 
tlie official lirjui(hd'i0.i‘, hut applied to Iwive liis name 
struck oil; tlie list on llie ground that w;is a minoi‘ a.t 
the date ot; purcliase and tliei'(i!‘ore not lialile.

His application was .s’efused on Ihe following 
grounds ;—

M a c le o d , J. t—This is an applicaiionhy ashare-hokler 
to be struck off. the list of contributories on tlie groun.d 
that he was an infant at the time he applied foi’ the 
shares and that, tlierefore, his contract wilJi 
Com.pan.5'’ was A^oid. T.lie applicant may be considci’ed 
to be in the same position as a sliare-holder whose namt'- 
lias been put upon tlie register eitlier without his 
consent or without any application on, his ])art. As 
soon as he becomes awai'e of tlie iact he nniy i‘cfusc‘. to 
accept the ownersliip of the shares within a roa.sonable 
time but if he allows Iiis name to rc'inain on tlie regisiei." 
without doing anything lie must he lak'en to lia;ve 
acquiesced. ]ai !i ininoi made a, similar
application, and GifTai'd L. J. remarked : I do not rtvly

. on the transfer which he executed, but on the ground 
that he acquiesced for a lengtliened period iu being on 
the register.”

(I) (1870) h. II. 5 Cli. 302,
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x4.g-alii in Yeoland Consols Limited (No. tlie 
ax)pl:i.cant was put upon tlie register wlien a minor 
witliout any application on liis part. On an application 
to remove liis name from the list of contri])utories on tlie 
winding u]p Btirling J, said : “ Being on the register of 
tlie Company for the shares lie prlmd facie entitled to 
tliem. Shares are property which may tuini out to be 
valuable, and may on the otlier hand turn, out to carry 
with them only a vei'y serious lial,)ility. The law 
assniues that where pro[>erty is assigned to a ])erson tLe 
i'.ssignee accepts it, but lie may j.’efase to accept it if 
lie does so within a reasoimlile time.” Tlie i)i.‘eseiit 
a,i)])lican.t Iriiew he was on the register for* the shares. 
From his coming of age in July or August 1912 till tlie 
Avinding-up order was made in Xoveniber 1913 he must 
l)e taken to luiÂ e known that his name was on the 
register and since lie cliose to allow his name to remain, 
there without doing anything it cannot now I>e 
removed.

The ai)plicant aijpealed.
Kang a appeared for. tlie appellant.
The Official Liquidator appeared in person.
Sc o t t , C. J. ;—Tlie appellant appeals f]*oni an order of 

the Chamber Judge including h.im. in the list of contri- 
butoi'ies in tlie Credit Bank of India, a limited 
Company :n.ow being wound uj) by the Court. The 
appellant applied for fifty shai'es in this Company which 
were allotted to him on the 8tli of January 1910 on 
{)ayme.nt of Es, 10 per share, the nominal value being 
Hs. 50. If he has 1->een rightly included among the 
contributories he will l)e liable for Rs. 4:0 per share. 
He contests his lialulity on the ground that he was a 
minor at the date of the allotment. It is not disputed 
that he attained majority in August 1912. He has
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received dividends ut the rate ut' ,six per cciit. 
per annum on the Biiiiis paid iiposi his shares twice in 
each of tlie yi'.ars 1911, aud 1913, and he lias raised 
no ohjectioji. to his name bein,̂ ' ineiiLtk'd in the register 
of inemhers until Jainiary 1914. iJmh'i’ lliese circum­
stances it cannot be doul)ted that lie lias liitentioiiall.y 
permitted the Company l.o l)elieve liiiii iii be a sliare- 
holder and i ii that belief to pay liiin {Mvldciids on his 
shares since he attained majority. R(' is tiierefoi'c' 
estopped now by his cominet while a. i)erson sni Juris 
fuoni denying as between liimself and tiu' ( )̂mpa.ny's 
representati ve thai he- is a sluti'e-holder.

This is siiilicient to dispose ol! thi' appeal ; but \vt̂  will 
ex-press our opinion upon tlu' point made In tlie 
excellent argument of Mr. Ivaiiga. His c(»ntenUon was 
that the matter must be decided according to thc' law 
contained in the Contract Act under which a minor is 
not coiDpetent to contract a,mi tiierel'ore it cannot l>e 
said that he has agreed with, the Company to liecome a 
member which is one of tlie conditions <.>f membership 
under tlie Companies Act. of 1S82, section 45. Idiis 
argument would be more con.vinei.ng if tlie Avords used, 
in section 15 were “ has contracted witli. the Company,” 
for under the Contrac't Act it Is not every agree^nent 
that is .a contract. M<n‘eovc.r, it appears I'rom tlû  
Statutory Article 45 in Talile A of tlie Gojnpa.ni(;)S Act 
that a minor may be a meinlxM’ of a Com])any under 
that Act.*

It has been settled law in l^ngland for .mau}̂  years 
that a registered holder of shares in a Statutory 
Company is a person with a vc'sted intc-rest in property 
which may be burdened witli an, obligation to pay calls 
in tlie future. The registei-ed membei' “ cannot Ivcej)

— În the Indian CoiupauieH Act VII o f  ] 91 fi, SohcidiiUi 1 , TaUUs A, 
Article 62, wludi coiTCBpoadB to Aiticlc 45 of Table A in the Aet of 1882, ull 
referencu to mitioi's is omitted. [Kditor.]
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tlie interest and prevent the Cbmpany from having it, 
and dealing with it as their o a v u , withoLit 1:)eing bound 
to hear the burthen attached to i f :  Londvn and North- 
Western llaibvaif Oom/})anij v. M' Mich.aelŜ '̂

Tiiis view ot the jiosition of a Hhai'e-lioider pleading 
minority when registered was taken hy Stii'ling J. in 
Re Yeoland Consols Limited (No. 2 )^  and the learned 
Chamber Judge has, we think, rigbtl}?" adopted it in the 
present case. The same princlpie underlies section 2-18 
of the Contract Act. Qiu' sentit conmiodiini sentire 
dehet et onus.

i-Vttorneys for tlie Lippellant 
j^irrai, MutochfliP.r and- HAralaL

Attoriit^ys for the I'espondents :
Co.

1914.

Mess 1 ‘s. Jeha i ig h % 

Messrs. Payne and.

(I) (1851) 20 L. J. Ex. 97 at p. 101.

Appeiil dis}ni,'-̂ ;sed,
K. Ml'I. K. .

(1888) 58 L .T . 922.

APPELLATE CIVIL/

F a z u l b h o y
J a f f e e

V.

Tlli5 
(JnEDlT 

B a k k  of 
I n d ia , 
L t d .

Before Mr. Jmtlce licnmui and Mr. Justice M aym m l.

S U B A P P A  BUN S H E N K A R E P P A  N A D G A L 'D A  (o r d in a l  P l a in t i I'M’'), 

A p p k l l a n t , r. V E N K A P P A  hin' G O L A P P A  a n d  dtiiicrs (o b ig in a i. 

D e f k :\'dan”1v ), R e s ih jk d e n x s.®

Liiniiatioii Act ( I X  o f  19VS), Ariiciefi Iki.^ 14-i— Svlt for  ■po.'fHe.Htiioit—
De factd jiJOh'seshvort witfi defendant— Burden erf proof .

Where the pliiiiitill' alh'geis possensKUi of land, iiiul it is fouiid that part of 

the land is dc facto  in puHsessi(3ii of the clefeudaiit, the case fails under 

Article 142, and not Article 144, of Suhc-dnle I I  to the Indian Limitation Act 

( I X  of PjOS). Eve ry  suit for possession of iuniiovahle pmperty, iu which the 

plaintil’i; allegcis that he has had piiatiiiSHion, must fall under Aiticle 142. , I t  is 

only where the plaintiff doeti not alleg’e that he iiaa ever been in pos.session 

that the case will fall under Article 144. In  the former class uf cases the

Second Appeal No. 543 o f 19ia.
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