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THE INDIAN LAW REPORTS. - [VOL. XXXIX.
ORIGINAL CIVIL.

Before Sir Basil Scott, Kt., Chief Justice, and v, Justice Davar.
YESHWANT VISHNU NENE, ArpirtaNT AND Praivriey, o. KESHAY-
RAO BHALJT axp orners, RESPONDENTS AND DREFENDANTS.
Fazendar! tenure—Sub-lease by o Fusendur.

The plaintift, elaiming wiider the original Fazendar, sublet certain land to
the defendants’ predecessor. The agreement, after veciting (inter alid) that
the sub-tenant-took the land on Fazendari tenure, continued —

“ T shall Tive there till the Wadi remains in your possession,  If the Wadi
ceases tu be in your possession, and if the Tand be vequired, you are to pay
me the valuation of the said house whatever the sane nay come to.”

Held, on the facty, that, on the true coustruction of the lease, the plaintif
way uot entitled to ¢ject the defendauts.

The weaning of the word ' Fazendar,” when it ocears na written docmunent
embodying the contract hetween the parties, cougidered, and the remarks of

Farran J. in Parnanandas Jivandas v. Avedeshiv Framiil, approved,

TaIS snit was filed by the plaintiff for the recovery of
the possession of certain land occupied by the defendanits.
The lower Court (Beaman J.) dismissed the suit, one
of the grounds of dismissal being that the original
legsor (under whom the plaintiff claimed), having held
the land in relation to Government ag a Fazendar and
therefore in perpetuity had bimself leased it in per-
petuity to the defendants’ predecessor-in-title by leasing
it on ¢ Fazendari tenure,” The plaintiff appealed.

The terms of the agreement under which the pavties
claimed and the facts of the case appear sutliciently set
out in the judgment of the Appeal Couit.

Setalvad, with him Desai, appeared for the appellant.

Kanga, with him Jurdine (acting Advocate-General),
appeared for the respondents.

Scott, C. J. :—This is an ejectiment suit in which the
plaintiff represents the landlord nnder two agreements
# Original Suit No, 74 of 1913, Appeal No. § of 1914,

L (1886) Suit No, 268 of 1883,  See note ou p, 820,
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of 1859 and 1860 and the defendants represent the
tenant under those agreements.

" The question is whether the plaintiff is entitled at
any time to determine the tenancy which has been
subsisting since the date of those agreements.

Now, the first of them, Ex. A, is dated;the 5th of
Mareh 1859, and the tenant there agrees as follows :—

* There is yowr Wadi by name Charni situate on the sea-shore, I have
taken the land Fazendari (or on Fazendari or as Fazendar) being a portion of
this Wadi on the southern side for building a Cadjan house...... veee . On this
land T shall build & house abt my cost within Rs. 50. The groond rent in
respect of the same is fixed at Rs. 6 per anmwumn which X will continne to pay
from year to year. I will pay the bill of assessment, and, if at any time you
be in need of the ground appertaining to this house, I am to give the said
ground to you and you are to pay me Rs. 50 being the valuation thereof
‘agreeably to what is written above.” '

At that time the intention was to build a Cadjan
house of the value of only Rs. 50 and the tenant agreed
to give up ground whenever it was required by the
landlord. '

In the following year, an agreement, somewhat
different in terms, was entered into. It recites that the
tenant has taken on Fazendari land in the Wadi for the
purpose of building a Cadjan house thereon. The
agreement then continues :—

“I shall build a house in the said Wadi at iy own cost. The Fazendari
rent in respect thereof is fixed at Rs. 9 per avnum which T will econtinue to pay
to you from year to year.......... Should assessment be required to be paid
in respect of the said house I will pay it whatever the same nay come to. I
shall build a house on this land and live in it peacefully. I shall live there
till the  Wadi remaing in your possession. If the Wadi ccases to be in your
possossion and if the land bo required, you are to pay me the valuatioh of the
said house whatever the same may come to.  Otherwise I shall pull down my
bouse and remove it."” '

It is to be observed that the value of the house is not
stated in that agreement, but the rent is raised fifty

per cent. from Rg. 6 to 9 and the condition as to-
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surrender is worded quite differently, The tenant is to
live in the Wadi so long as it remains in the possession
of the landlord. He is to be paid the valnation of the
house when the Wadi ceases to be in the landlord’s
possession and the land is vequired. Therefore his
possession will not cease mevely upon the wish of the

landlord. For instance, if the landlord remains in

possession and wishes him to vacate, he would not have
to wvacate according to the condition in the second
agreement. ' '

Now, we think that the landlord whose ]_1()é;s'os.~xi(m is
contemplated there must include both the landlord and
his assigns and in the same way the tenant would
include his assigng,  Heve we have a suit in which the
landlord sues {o eject according to the terms of the
agreement while he remaing in possession of the Wuadi
and the land is not required by any one else. It
appears to us that ander the terms of the agreement he
has no right in such circumstances to cject the tenant.
That digposes of the suit and the decree of the lower
Court dismissing the suit must be aflirmed.

It must not be supposed, however, that we aceept the
view of the lower Court with regard to the meaning of
Fazendari when it occurs in a written document
embodying the contiact hetween the partics. On that
point, we-entively agree with the remarks of My, Justice
Parvan  in  Parmanandas  Jivandas v, drdeshis
Framyiv,

‘We also do not agree with the learned Judge in hold-
ing that-the plaintiff’s suit is bavved by limitation. In
the letter of the Tth of July 1871, the tenanis, who were
then Atmaram Bhikaji and Bhai Lakshmanji, predeceos-

sors-in-title of the present defendants, instructed their

() (1886) Suit No. 263 of 1883, See nole an p. 320
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attorneys to say that they did wnot recognize Rammnath
Daduaji, predecessor of the present plaintiff, as the Fazen-
dar of the premises and could not see what right he had
to interfere. Unless, therefore, Ramnath showed them
that he was the Fazendar, they would complete puré]mse
without regard to the threats contained in his letter.
Then on the 19th of July, atter having been informed of
the title of Rammnath Dadaji, the attorneys of Atmaram
Bhikaji and Bhai Lakshmanji stated that they were
ready and willing to pay rent at the vate of RS 9 per
annum if Ramnath removed the foundation of the wall
which he had laid in front of their clients’ house and
allowed the use of the old privy. |

There is, therefore, no denial of the title of Ramnath
Dadaji as the landlord of this ground, and, although

there is no evidence that rent was paid between 1871 and -

1901, the mere non-payment of rent by a tenant, if the
tenancy is not determined, does not give him a right to
the property as against his landlord. Then it appears
that in 1901 the plaintiff sued the defendants for rent
according to the terms of the agreement of 1860, and,
after evidence had been given by the plaintiff, the

defendants agreed to a decree for the amount of rent

prayed, on condition that the summons in the suit was
amended by the insertion of the word “ Fazendari ™ as
indicating the nature of the rent. We ave of opinion
that that word, even though agreed upon as indicating
the nature of the rent, does not decide the terms upon

which the defendant held and still iolds for his tenure

must depend upon the terms of the agreement of 1860.
Upon the terms of that agreement, we are of opinion,

for the reasons already stated, that in the circumstances -

which have been established in this case, the plaintiff
has no right of ejectment,

We, therefore, affirm the decree of the lower Court
and dismiss the appeal with costs
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Astorneys for the appellant: Messvs. Difeshit and
Purushottamrai.

Attorneys for the respondents: Messrs. Judah and
Solornon.

Appeal dismissed.
K. McL K.

Nore~The following is the material portion of the judgment delivered by
Tarran J. in Pamnenendas Jvandas v. Avrdeshir Framji, on the 2ud Decetnber
1886,

Farzax, J~The plaintitl in this suit clans to eject the defendant from, and
to recover possession of, a picce of land at Bhundarwara il in the Island of
Bombay adincasuring 675 square yards. He also claims damages from the
defendant on acconnt of his wronglul oceupation of the land.

The defendaut ag Lo about 575 square yards of the land cladmed hy the
plaintiff denics the right of the plaintiff to eject him therefrom, and claims to
hold the same from the plaintiff upon a Fazendari tenure which gives him the
right to remain in possession of the laud upon payment of a fixed annual rental
of annas two per square yard so long as the plaintiff’s title to the Bhundarwara
Hill continues.  As to the residue of the 675 square yards the defendant lays
no claim thereto, and says that he is not in actnal cccupation therenf,

It is not denied that the plaintiff is the holder wnder Government of the
Bhundarwara Hill of which the pieces of land, the snbject-matter of this suit,
formn part. By indenture of lease bearing date the 1st October AD. 1704, the
East India Cowpany deniisod the Bhundarwara il to ene W. I Blachferd
for ninty-nine years from the date of the lease at an aumnal rewtal of
s, 324-4-0 and & premiwn or fine of onc phara of bhat at the expiration of
every twenty-one years of the term.  The lease also contained a covenant by
the East India Company that they would, upon the expirvation of the term, and
upon the application of the heirs, exceutors, administrators of the lessee, re-
grant and renew the said lease on the same terms and conditions upon their
paying to the lessor an additiunal fine or premium of Rs. 90 for gach renewal,
and it was further provided that, ift the said leases shonld not be renewed, the
lessorst would pay to the representatives of the lessee half the real value of the
buildings and plantations which should then be on the land demised. The
lease, therefore, unless renewed by the plaintiff, will expive upon the Ist of
October 1893.

The plaintiff is now the assignee of this lease. By various mesne assign-
ments, which have not been put in evidence; it passed to Canjee Chattoor, the
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grand-father of the plaintitf. Canjee Chattoor died in 1859 having devised
Lis property, including the Bhundarwara Iill, to his sons Runchordas Canjee
and Jiwandas Canjee. Jiwandas Canjee died intestate on the 2nd March 1859
leaving-the plaintiff, then a minor, hix only son. Runchordas Canjee died
without issue in the year 1859 leaving a will hearing date the 12th May 1859,
by which, subject to certain bequests, he purported to devise and bequeatl: the
whole of the property left by Canjee Chattoor to the plaintiff. This will was

- proved on the 30th June 1853, by Laklinidas Damji, Bhanabhai Dwarkadas
and Jivraj Champsi, three of the executors namedin it. On the 4th May 1870,
the executors made over the property comprised in the will of their testator to
the plaintiff, he having then attained the uge of eighteen years. The above is
the nature of the tenure npon which the Bhundarwara Hill property is held by
the plaintiff, and of the plaintiffs title to it.

T proceed to consider how the defendant became a tenant upon the property.
The nature and incidents of that tenancy are the questions to be determined in
this suit. D. and M. Pestonji were the assignees of the lease of the Hill in
1850. The ewliest document connected with the defendant's title is a
certilicate dated the 24th January 1850 by which D. and M. Pestonji certify
“that one Manckbai had their permission to huild her house upon their ground,
part of Bhundarwara Hill—Collector’s No. 19 of ground rent for -which she
pays to us ground rent.”  No further description of the land is given in the
certificate. In the first document in the Lndle, Ex. G, which was produced
by the defendant and put in by the plaintiff, Manekbai was the sister of the
defendant’s father,

The next docwunent in order of date is Ex. D. The plaintiff says that he
received it from the executors of Runchordas Canjee in 1870, It bears date
the 20th March 1850, It purports to be an indenture of lease between D, and
M. Pestonji of the one part and Manekbai of the other part whereby tho
lessors dewise to Manckbai'all that piece or parcel of land on Bhundarwara
Hill more particularly deseribed in the plan ammesed whereon it is coloured red
and which containg 189 square yards or thercabouts, to have and to hold the
same unto Manekbai, lher exccutors, ete,, from the 1st Janunary 1850, as a
monthly tenaut yiclding and paying therefor on the first day of every month
the vent or s of Rs. 1-15-6, and wherchy Manckbal covenants with the
lessors to pay the said monthly rent and that she will, at auy time within one
month, next after any notice in writing given to her, quit and deliver up the
demised premises to the lessors, and that shie will not assign or part tvith her
interest in the said demised premises or in any part thereof without the consenl

i writing of the lessors first had.  And it is provided that in case of the rent

being in arrears for ten days after demand, or if the lessee sttempt to assign or
shall not deliver up possession to the lessors after notice, the lessors may re-
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enter, and that the lessee shall be lable to pay Rs: 5 per diem for every day
ghe shall remain on the premises after the expiration of the notice to quit.

This document purports to be signed and sealed by Manekbai. No corres-
ponding docmnent execnted by the lessors is produced by the defendant and he
says that he never saw or heard of such a documaent,

There is no ground for douhtivg the genuineness of Tix. B, It is move than
thirty years old and came from the proper cnstody.  From the first rent receipt
produced by the defendant it appears that Manekbai paid Re. 23-10 as a year's
ground rent for 189 square yards at Bhundarwara to the trnstees of D, and M,
Pestonji for the year ending 31st December 1850 1 see Ex, G2, In that year
at all events Bx. B ay be presumed to have heen acted on and to have con-
tained {he terms npon which Mavekbai held the 189 spuwe yurds of Taud
demised by it.

Tn the next year, 1881, Ciamjee Chattoor becane the assiguee of the lease of
Bhundarwara il He adopted the printed forme of Tease nw(l by his prede-
cessors-iu-title changing only the naes of (he Jessors to lis own, aud-the
pluindiE produces a docunent in such printed form hearing date the 8th Decom-
her 1851 contaiping tenns the same as those in Bx. B, By it Canjee Chattoor
purports to Jease to Manckbai 208 synave yards of land at Bhundarwara Hill as
a monthly tenant at the rental of Rs. 2-2-8 per month from the 1st January 1851.
This also purports to be executed by Manekbai, see Bx. €. Tuder this lease
Manelbai paid rent for 1851, for the defendant prodices a receipt in her favour
sipned by Canjee Chattoor for a year’s grouud vent, fromn Ist Jaumary 1851 to
315t Decenber of that year, of a spot ab Blundarwara Hill containing 208
square yards @ see Bx. G8.7 No receipt is produeed far the vent payable for
this year nuder ix. B.

The defendant produces a receipt sigued by Caujee Chattoor iu favour of
Manekbai for the rent of 344 square yards of vacaut gromnd sitvated at
Bliumdarwara Hill No. 28 for one year Tronn Ist Janwary to 81st December
1852, Rs. 43.  Deduct as allowed Re. 9 == Rupees 34. See Mx, G4 No. 28 i
the nmuber borne by the lease Ex, C.

The aggregate of the land leased by Hx. Band 1x. O s 397 square yards
(189 +208) and does not correspond with the amenut of land mentioned i this
reeeipt, Bx. &b The rental renewed Ly IBx. B awmonnts to Tse 23-10 per
annum and that by Tx, € to Re, 26 == Total Bs. 40-10.

The receipt producud by the defendant for 18563 is for yewly rent of the
vacant ground situated at Blhumdarwara occupied by Manckbad from 1st Junuary
to 81st Decernber 1853 measuring 844 square yards, rent Ry, 48 @ see Ex, G5,

The roceipt produced hy the defendant Tor 1854 is Lor the annual rent of the
vacant ground situated at Blumdarwara ovenpicd by you from Ist January to
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30th Janvary 1854, Bs. 19-8. From Ist July to 31st December- measuving
247 square yards s, 15-7 = Total Rs, 34-15. Bx. G6.

The next voceipt is important, T transcribe it.

“ o amount of Fazendurl reut of 247 sonare yards of ground situated at
Bhundarwara Hill, Mazagaon, for one year from Ist January to 31st December
1855, Rs. 30-14, Bombay 1st January 1856, E. E. and contents received.
{Signed Canjee Chattoor) " G7. The only aral evidence adduced down to the
periad of term is that of the defendant who says that he frst knew the land in
1865 ; that there was then o wasonry building upon it which.was at that tine
about five years old.  This, I consider, wmust have heen on the land refared {o
i the receipt Bx. G7.

From the foregoing T am asked by the plaintiff to draw the conelusions :—

(1) That the 247 square yards of land referred to in the veceipt Ex. G7 are
the same land as the land leased by Ex. B and Ex. C together or form purt of
the same land which amounted to 397 square sards,

. (2) That the land referred to in the receipt Ex. G7 continned {0 be held upon
the terms of Bx. B and Ex. € at the date of Bx. 37 and after that date.

. There is no description of the land leased by Ex. B other than that contaiued

“in the plan annexed to it which shows that it lay to the West of Lawvence De

Lima Street.  There is no deseription of the land demised by Ex. C other than
that it was in Bhandarwara Hill, bat, as Manekbai built a honse hefore 1855
ou the land comprised in receipt Bx. G7 and as it lies to the West of Lawrence
De Lima Strect and as it is not alleged that ghe held any land at Bhundarwara
il other than the lands in respect of which the defendant produces the rent-
receipts and as the nmuber in G7 corresponds with the number in Ex. € and ay
un suggestion has been made to the contrary, I consider that T am justified in
assuming that the 247 square yards of land refured to in Tx. G7 formed
portion of the 397 sqnare yards leased by Ex. B und Iix. C taken together,

.There is of course a strong presumption that land once shown to be held
under a written instrament of lease continnes to be held under it as long as it iy
oceupled by the same tenant, and, unless the contvary is shown by evidence of
a cogent nature, a jury would be directed to draw wn affirmative inference to
that effect.

The following circwnstances miay be wrged o this case as rebutting that
presumnption s—

() That the land held by Manekbai in 1855 was less by 150 square yards
than the Jand Jeased to her by BEx, B and Ex. C.

(B) 'The general fwprobability of any pradent person building upon land held
nnder the stringeut conditions contained in the leases Ex. B and Ex. C and on
the precarions tenure created by these leases, A
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(2) That in 1855 the form of the rent bill sent to Manekbai was altered by
the introduction of the word “ Fazendari " before the word * rent .

The reduction in the quantity of land held by Manekbai is not a matter of
weight. The land was held upon a monthly temwe. Part of the extra
quantity taken up in 1851 was probably necessary for her when engaged in

Sbmilding her lionse which she would naturally give up when her house was

completed.  She appurently gave it up at the end of the year 1851, That of
itself would mot alter the teuwwe of the residue or raise any: presnmption
tending in that divection.

The apparent imprudence of Manckbai building upon land held upon such a
frail temure is not of great importance inasranch an the building cevtificate ot
1850 and her Liaving built or commenced to build in that year show that she
st have considered the termys of Bx, B suchas to justify her inlaying out Ler
money upon theland held wnder it.  Land was less valuable then than it is
now and she probably relied upon the honour of D. and M. Pestonji and of
Canjee Chattoor, forgetting {hat their yuceessors-in-title might not possess ov
inherit the smne feclings,

f

There remains the futroduction of the word ** Fazendari ' into the rent bills.

The cireumstances existing at the time this was done do not Lfavour the
contention that the tennre was then ultered.

The vent wak coutinued at the same rate As. 2 per synare yard per annum,
Tt is unlikely the lessor would bhave abandoned the advantages he possessed
nuder the leases B and C withont obiaining smue corresponding advantage in the
shape of an increased rental.  Manekbai’s house had heen then long (ﬁlﬁ)lupleted.
There was no change in ownership ; why then a change of tenure ? The time
when Manekbai conmmenced to build would prestmnahbly be the time when she
would have taken steps to strengthen her tenure and not when her house had
been completed and she liad no means of compelling her landlord to accede to
her wishes,

At this tine Canjee Chattoor was granting leases in the same form as By, B
and apparently for Dbuilding purposes. Sce Ex. H oand I put in as
specimens.  One of these iy o monthly, and the other is a yewly tenancy, o
hasnot been shiown to have leased any land npon a move permanent tenure.

If such a very important change was effected in 1855 in Manckbai's tenure
it must have been of design on Manekbai’s part, and af her request, Would
ghe not have obtained some writing evidencing the change, and not rested
content with a mere change of wording in her vent bills ¥

The whole theory of a change of tenure vests therefore upon the introduction
of the word ¢ Pazendari’ into the vent bills, and this leads to a considerstion of.



VOL. XXXIX.] BOMBAY SERIES.

what is the generally accepted meaning of that word. ' No evidence hag been
given upon this point. My experience is that it is used with reference to
tenants Lolding under a private landholder to indicate sometimes an indefeasible
vight to hold in perpetuity on payment of a small quit or ground rent and
sometimes any kind of tenure agreed upon between the parties,

Pary C. 3. in Doe d. Dorabji v. Bishop of Bombay® thus says that
the frue meaning ot * Fazendari land ’is land not belonging to Government.
“ A Fazendar occupying and tilling land himself, and paying a fixed rent to
Government ; or one making coutracts with tenants to occupy the Fazendari
land on terms to be ﬁgreed between them ; or one merely receiving a certain
fixed sum by virtue of ancient usage, are all Fazendars in the eye of Govern-
nent, and in the popular langnage of the Bazar. But in these thwee persons
we perceive three different characters, with wholly different legal rclations

,attachable to them, and for the most part equivalent to owr English notions of a
tenant in fee simple holding of a superior lord by rent service, a landlord
dewmising at rack rent, and a party seized of an ancient rent issuing out of the
land. But as this ambiguity is contained in the word Fazendar, we must be
cautious how we apply general propositions to the term.”®  Yardley J. at
page 508 of the report attaches similar meanings to the term * Fazendar’ in
Fazendari tenure.

The word being thus ambiguous it would be dangerous to assign to its
introduction into a rent bill an indication that the parties thereby intended that
a monthly tenancy should be converted into a perpetual one. In this case the
framers of the rent-bills produced by the defendant have varied the language in
describing the vent paid by the holder of the land in question from thne to time.
The descriptionis generally inaccurate. In my judgment the introduction of
the word * Fazendari * into the rent bills may indicate a change in the person of
the Euglish writer who drew them out for Canjec Chattoor or a desire on the
part of that gentlemen to have the title of Fazendar attached to his name just
ag much ag a change in the tennre under which the land was held,  The title of
Fazendar as it was used to describe the plaintiff in the case of Doe d. Doradji
v. Biskop of Bombay® was quite inapplivable to Canjee Chattoor who leld
under the leases from Government of which he was assignee.

For these reasons I am unable to hold that there is any proof that Manekbai’s
terure of the land she held was of a permanent character suchias is deseribed
as a Fazendari tenure in the more linited seuse,

() (1848) Parry 0. (. 498, @) (1848) Perry . C. 506
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