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J B H A N G m  D A D A B H O Y  (Dekisndants 1 and 2) v. K A IK H IT S R U  K A V A -  

■ S H A  ( P la in t i f f )  and o thers (Dei''endant« 3 and 4-).

[On appeal from the HigU Court o£ Judicature at Bomliay.]

WiU— Constniction o f  idll o f  Pm'si— Devise to tuw sons in equal shares—  
Gift over to son o f  elder S071, i f  Jie should have otie— Failure o f  riuile issve to 
elder son— ProviHio?i for adopted son on failure o f  ?iatural son— Adoption after 
testator^ s death, and according to Farsi eustom three days after death o f  father—  
Oift over to grandson nn attaining majority— Elder so7i Hurrivlng tesiatoi—  
Succession Act ( X o f  ISf'JS), section 111.

A Parsi having two sous P. aud J, iiuulc a will in 18d(! in the fdHowiufj,' 
terniB :— Clause 2 stated “ The said two hohs are proi)rielDrs hall: and half alike 
and in equal (shares) o f  my whole estate, (nitstaiidiiigK, dehta, title- and intereHt, 
and both the heirs living together are duly to enjoy the balance which may 
veniaiu after the Sarkar’s asse.ssiueiit. In tliis iny tcMtinuciitary writing I the 
testator have appointed my two sous as (my) heirs.”  CJlaunc 5 said that 
“  P. the elder son being in a confused state of mind,”  the manag'eniout o f the 
estate was entrusted to the youuger son .7, "  by his true and pure integrity, and 
both the heirs are to equally enjoy half and lialf alike the whole estate with 
equanimity with my elder son P. in such a way as not to injure bis (P .’s) rightH. 
At present my elder son P. has no male issue o f  liiti body. (H e) has only a

Present:— Lord Duuedhi, Lord Sluiw, Sir J(,)hn Etige aud Mr. Anicer Ali.
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daughter. Therefore i f  ray elder son P. gets a male issue half o f  the estate is 
to bs made over to him on his attaining his full age.”  Clause 11, after prohi
biting any alienation o f  the property, coutixiued, “  I f  my son P. does not get 
a son, J. is to give away his son as ^.'^palah  (or adopted son), All the clauses 
o f  this will are applicable to the said adopted son. I f  a son be born o f  the 
body o f  P. he (shall) on attaining (his) full age be the owner o f  a half share o f  
the whole o f  the immoveable and moveable estate belonging to me , . . . all
the clauses written in this will are applicable to the said son of (his body).”

The testator died on 21st August 1866 lea\diig his two sons, and J. entered 
upon the management o f  the estate having obtained probate o f  the will in 1867. 
P. was twice married but had no son. He died in 1897 leaving a widow 
and other representatives his heirs according to the Parsi Intestate Succession 
Act (.XXI o f  1865) who brought a suit to ascertain the rights and interests o f 
the parties in the estate and for partition, basing their claim on P .’s right as 
the owner o f  one-half o f  the estate from the date o f  the testator’s death. The 
defendants were J. and his son B. who was five years old at the death o f  the 
testator, and who it was alleged had been, though not in tlie testator’ s life-time, 
adopted as the _2Ja?«7i; son o f P., and, as the defendants contended, succeeded 
imder the will to the half share of the estate which P. had enjoyed though on 
the terms o f  the will it had never vested in P.

Held, (affirming the decisions o f the Courts below) that the proper interpreta
tion o f  the will in the events that had happened was that the date o f  distribu 
tion was the death o f  the testator, at which date one-half o f  the estate vested 
in P. The destination over to a son who should take upon attaining majority 
would he using language appropriate to 1b(i events o f the death of P. during 
the life-time o f the testator, and of liis having left a son— the sittiation also 
being provided for o f that sou not having at that time attaiiieil majority. But 
when P. himself survived the testator there were no words in the will sufficient 
to cut down the right o f P. to one-half the estate, to a tenancy for life, or a 
less period therein according to the appellant’s C(nitention. On the contrary 
the words employed appeared suitaltle to the case of the entire estate, being, on 
the testator’s death, divided into two portions, and o f  eacli portion then becom 
ing the absolute propert}- o f one of the two sons of the testator.

The same result was arrived at by the application of section 111 of the Indian 
Succession Act which their Lordships agreed with the Courts below was 
applicable.

J k h a n g ir

D a d a b h o y

V.

K aikeusru
K a v a s h a .

T914.

A ppeal  78 of 19.13 from a Judgment and decree (9th 
December 1910) wliicli aflinned a judgment and decree 
(2nd April 1910) of the Court of the Subordinate Judge 
of Thana.
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1914. Tlie principal questions for determination on tliis 
appeal related to tlie construction and eftect of a will 
dated 8tli August 1866 by one Dadabb.oy Byramji.

Tlie facts and tlie material clauses of tlie will are 
sufficiently stated in the judgment of the High Court 
(Batchelor and Eao, JJ.) now on ax)peal, winch was 
as follows :—

“ Cue Dadahlioy Byramji, a Parsi inliabitaiit nf Tara]iur, died on 2lKt Aii'gUHt 
1806 after having iiuide a will in the Grujai’atlii language on 8tli AngtiMt 1866. 
He left two huus Palloiiji and Jeluuigirji (defendant No. 1). Pallonji, the 
elder son, wan a per,son of weak intellect and nniU.)le tn loolc after his iiffairn. 
Jehangirji entered upon tlie nianagemeiit o f the wh(,)lc CHtate innnediatcly after 
his futher’s death. He ol)taiucd pvol)ate o f his will in 1867. His .son 
Byramji (defendant 2) was about 5 years old at the time o f  the testator’s 
death.

“ Pallonji died in 1897 leaving a widow Co(.iverl)ai (defendant B), his son-iii- 
law Ivavasha Ivusband o f a pvedeceased daughter (de1;eiidant 4), and bi« 
daughter’s son Kaikhusru (plaintiff). Pallonji A\'as twice married but had no 
son born to him. Pallonji was living with his brother Jehangirji up to his 
death.

“■ Ou 7th March 1906 the plaintiff as the constituted attorney o f Cooverbai 
applied for letters of administration to Pallonji’s estate : On 22iid December 
1909 letters o f  administration were granted to the plaiutitr.

“ On 6th April 1909 the plauitiff filed the present suit, praying (interaUa) for 
the following rehefs (a) that defendant 1 Ixo ordered to account for his manage
ment o f  the estates o f Dadabhoy and Pallonji ; {h) that the rights and interests 
o f  plaintifl: and defendants 3 and 4 in the estates aforesaid be ascertained, 
declared and awarded to them ; and (c) that partition be juade o f the properties 
o f  Pallonji, and defendant 1 amongst the parties entitled thereto iu, accordance 
with their respective interests.

“  Defendants 1 and 2 contended {inter alia) (a) that under the will o f  
Dadahlioy the moiety of the prop(?rty bequeathed to Pallonji passed on liis 
death to defendant 2 as iXiQ;palak putra of Pallonji ; {h) that defendant I did 
not manage the property as a ti’ustee foi' Pallonji and (r;) that the suit was 
luiri’ed by limitati(.)n.

“ The Subordinate Judge held that upon the true coiiMtruction o f Dadabhoy’s 
will, his sons Pallonji and Jehangirji took an abs(*hite interest in equal shares 
in the re.siduary estate ; that Jehangirji managed Pallouji’s half share iu the 
estate as a trustee for Pallonji ; tJiat Byramji (defendant 2) di<l not iak<' any
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interest m'lder Dadablioy’s will ; that the suit was in time ; and that Palionji’a 
estate passed on liis deatli to his heirs— plaititifl! and defenda-iils 3 and 4, tlieir 
shares being one-ninth, two-thirds, and two-ninths respectividy.

“  The Subordinate Judge passed a [ireliniinary decrce appt)iutiui>' a eonnuis- 
sioner to take an account o f  tho property (jf Dadaldioy, which came into 
defendant I ’s possession since Dadaf)hoy’s death, and rejiort as to what fund, 
movealile as well as immoveable, was now available for distribution auioug tlie 
heirs o f  Pallonji. Against this decree defendants 1 and 2 appeal to this Court.

“ It is contended on behalf o f those defendants that under Dadal>hoy’s will,Pal- 
lonjitlid not take an absolute interest in the moiety o f  the estate given to him ; that 
he had only a right to enjoy the income o f the moiety till his natural born son attained 
the age o f niaj(,irity ; and that on the happening o f that <ivent, the son would lie 
entitled to take possession o f  the inoiety. It was further contended that as 
no son was born to Pallonji, Byraniji (defendant 2) was given as a palah  son 
to Pallonji, and as such was entitled to the whole of Pallonji’s half share in the 
same way, and on the same conditions as his natin-al horn son, i f  he had any. 
Lastly, it was contended that defendant 1 had not been in. nuinagement o f  
Pallonji’s share as an express trustee, and that the suit Avas therefore governed 
by Article 120 and not by  section 10 o f the Limitation Act X V  of 1877. At 
an early stage o f the argument we expressed our opinion that the suit was not 
barred by limitation, as JeUangvvji was wot only an cxecutov but also a trustee 
m whom a raoiety o f the estate was vested in express trust for the l:)enefit o f  
Pallonji, and that the case fell within the purview o f  section 10 o f  the Liraita- 
iion Act.

“ 'flie case entirely turns on the constrnction o f  Dadablioy’ s will. The 
material portions o f the will bearing on tlie questions at issue are clauses 2 , 3, 
5, 8 and 11.

“  The lirst question to be determined is, wlial; interest does Pallonji take in 
the property bequeathed to him ?

“  Cla\Asc 2 provides— ‘ the name o f  the elder son is Pallonji, the name of; 
the younge.r son is Jehangirji. The said two sf)ns are proprietors half and 
half alike and in efpial shares o f  my whole estate, outstandings, debts, title 
and interest.’ Under this clause it is perfectly clear that Pallonji took an 
absolute estate in one inoiety of the testator’s property. Section 82 o f  the 
Indian Succession Act provides— ‘ Where property is bequeathed to any person, 
he IB entitled to the whole int(u-est o f the testator therein, unless it appears 
from the will that oidy a restricted interest wfis intended for him.’ This is 
also tho rule laid down in the ease of G m endm  Mohan Tagore v. Jatiridm 
Mohan Tagorc^^  ̂ where their Lordships of the Privy Council observe that

W (1872) L. R. L  A. Sup. Vol. 47 at p. 65 : 9 Ben, L. B. 377 at p. 395 ; 
18 W . R, 359 at p. 365.
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‘ I f  an estate wore given to a man simply witliout c.xpreyH woi’cIk o f  inheri
tance, it wouhl, in the ab.sence o f  a contHetiiig- (.M,)ut(?xt, (uvrry by Hindu Law 
(as undev the present state o f law it do(.'s b}' will iu England) an estate o f  
inheritiuic-e.’ Applying this piineiple to the priiseut' cane there is no doubt 
'whatever that Palluuji took an al)solute interest in tlie properly given to him by 
clause 2 o f the will. la theiv anything- in the rent of the will to eoutrol or restriet 
this absolute interest ? Clause 3 provides— ‘ none ol! niy heirs have power in 
any wa}’ to mortgage or sell or give in gift: or in charity, etc;., or to dispose 
o f  in any other way whatsoever the nninoveable and moveable estate belonging’ 
to luc, tlu> testator, which there is or iuay be aeeording to (m y) books and 
according to the partition, etc., tlie half shaj'C o f  the Tnam Khoti Watan 
village of \^elgam appertaining to my shart;. Both the heirs are to take care 
o f  the said estate and look after it and both the heirs living togetlun- are duly , 
to enjoy the balance wdiieh may remain after payment o f the Government 
assessment.’ Clause S further provides :— ‘ Jf any o f  my heirs after my death 
carry on any trade or l.)usiiu ŝs o f  any nature whatsoever, and i f  a loss or 
defieieno}' occur thm'ciu, tbo I'isk on ac;eonnt thoreof (whall) be on the heir (s(.i) 
trading. The claims or demands of tlaj creditors iu regard to the same shall 
not avail at all against my estate. The whole o f m y estate is given by me 
for the maniteuance o f my heirs and their descendants.’

“ These clauses vindoiibtedly place restrictions on the powers o f enjoyment, 
alienation, and disposal of the property given to both Pallonji and Jehangirji. 
But such restrictions being repugnant to the absolute gift already made under 
clause 2 of the will are invalid and inoperative and opposed to law. In 
Aslmtvsh Dutt V .  Doorga Ghurii C h a t t e r } , the testatrix by her will 
provided inier alia as follows : ‘ This property o:t! mine wdll not be liable for 
the debts o f any person. None will be al;ile to transfer it. None will have the 
rights of g ift and sale.’ The Privy CouiK.'il held that these restrictions on 
alienation ‘ being inconsistent Avith the interest given were wholly, be}'ond her 
power, and must he rejftcted as liaving no operation.’ Mr. Shah contends that 
reading clause 5 with clauses 3 and 8 it was the intention o f the testator not to 
confer an absolute estate on Pallonji, but to give him only a right to enjoy the in
come o f one half o f the estate subject to the control and management o f  his young
er brother Jehangirji. It is urged that he nmst hve with his brother and enjoy 
the income but has no right to separate possession, enjoyment, and partition o f  
his share. In support o f this contention, Mr. Shah relics on the words iu 
clause 3— ' Both the heirs are to take care of the said estate and look after it and 
both the heirs living together are duly to enjoy the balancij which may remain 
after payment o f  the Sarkar’s assessment ’ aud iu clause 8— The Avhole o f  
my estate is given by me, the testator, for the uiaintcnance t̂ f my heirs and

W (1879J 5 Gal. 438 at p. 442 ; L. R. 6 I. A. 182 at p. 18G.
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their descendants’ ; in clauses 5 ‘ Therefore he (Jehangirji) is to carry ou accord
ing to luy testamentary (writing) the whole uuxnag'einent by his true and 
pure integrity, and both the heirH are equally to enjoy half and half ahko the 
whole estate with unanhuity Avith my elder son Pallonji in such a way as not 
to hijuve luB (Pallonji’^) rights’ . It appears to tiie that these directions about 
the mode o f  enjoyment o f  the property given to Pallonji and Jehangirji are 
ineonsiKtent with the alwohite gift to both, and theroPoi’e void under section 
125 o f  the Indian Siicccsriion Act ; see also Ilallhurton The Adniimstrator- 
Gmeral o f  B engal^  ; Lala Itam.jemtv Lai v. Dal lCoer( '̂> : avid Eai- 
hkhori Das! v. Dehendranalh Sirmr^^).

‘ ‘ It was next arguc;d for the. defendants 1 and 2 that whatever intereKt 
Pallonji took under the will, it was liable to be defeated when a son 
was born to him and attained the age of majority, oi‘ failing tho natural 
born son when a palah  son was giv^en to him. In either c>f t\v(!S(* con
tingencies, it was urged, a moiety o f the estate would pass either to the 
nataral horn son, or to son. Reliance was placed on the fo llow 
ing passages in the will :— ‘ Therefoi-e i f  niy elder sou gets male issue, half o f  
tlie estate is to be )iiade over to him on liia attaining full age (elaus(i 5). ‘ I f
a son bo born of the V>ody o f Pallonji, he (shall) on his attaining his full age
be the owner i>f a half share in the whole o f  the imniov'eable and moveable 
estate belonging to me. My heir (and) vakil (oi- exeentor) Jehangirji <n* his 
heii's shidl raise no objection to give, him the sViare. I f  they raise any 
ohjeetion, the responsibility arising therefrom is on their heads. All the 
clauses written in this will arc applicable to tho said son o f  (his) body ’ , 
(clause 11). There can l.ie no doubt that the effect o f  those passngcsisto make 
tho absolute gift to Pallonji defeasible in the event o f his having a son, and 
that son attaining majority. But as that event did not oeear, the* absolute 
gift became indefeasible. That being the eastj, Pallonji’ s liidf sliai-e. o f the 
estate would pass on his dciath to his heirs and next-af-kin.
“ Bnt it is urged that Byramji \vas given as a palah son to Pallonji on the 
third day afttn- his death and that as suel! he is entitled inider clause 11. o f  the 
will to the same rights as the natnral born son. It is contended that %\\(̂ .palak 
stands oil the savne foothig as the natural born son. and that the executory 
devise in favour o f  Byramji took effect on Pallonji’ s death. In support o f his 
contention Mi-. Shah relies on the following passage— ‘ I f niy son Pallonji does 
not get a sun, my soii Jehaugh'ji is to give his son as Pallonji’ s All the
ttlauses (,)f the will are applicable to the said^xt?a/; son.’ In this passage there 
is no doubt a direction to Jehangirji to make his sou a pahik son to Pallonji, 
Bnt tliere, is no express g ift either to Byramji or tu the jxdak  sou ui tliis

W (IH94) 21 Cal, 4tS8. (5̂) (1897) 24 Cal. 40th V
(1887) 15 Cah 409: L. ,R. 151. A. S7.
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passage or iu any other part o f  the will. A  g ift is sought to be spelt out o f the 
words, ‘ All the elaufjes o f the -will are applicalilo to- the son.’ These
words are iu the first place to(.) vague 1;o lie suKcoptible o f the interpretation 
put upon them. The siune words are used in roHpoct o f the natural bora son. 
It is difficult to say with precision what the testator really meant by these words. 
But an exphuiatiuu is olfered by Mr. Taraporowala for the respondents, who has 
ai'giied the ease with great care and ability, that these words refer to the reatric- 
iive clauses 3 and 8. It appears from the will read as a whole that the 
dominant idea in the testator’ s mind was tliat his estate should go downi to his 
descendants unimpaired aud undiminished and free from all claims on the 
part o f his relatives or strangers to I ho family. B’or this purpose ho places 
every possibly restriction on the power o f  alienation, and enjoyment o f the 
property, and these restrictions apply not only to his sous and heirs l)ut also to 
Pallonji’s wife, daughter, or any otlier person elainn'ng through Pallonji. It is 
therefore reasonal)le to suppose that he iuiendcd that Pallonji’s son, whether 
natural horn or palah should be ])laced undi;r the same restrictions. But 
whatever be the precise meamng of these words, it is dilTicult to infer from 
them that any g ift was made to Ihe palal' son. It may be that the testator 
intended to make a g ift t(i t]û  palah sun, but he has not said so. ‘ The 
question is,’ as Lord Wensleydale obser\’Cs in Bullock v. D(nimeŝ '̂> ‘ not what 
the testator meant, l.mt w'hat is the meaning of the. words used.’ This is the 
estal.iHshed rule o f  construction. Tlierc are no words to be found in the 
Avill to indicate a gift to the palak  sou. Byramji’s name is not even mentioned. 
I am therefore o f opinion that there is no legacy given to Byramji either as a 
■persom deslgmta or as a palah  sou.

“ Even assiraung that tberu was an executory bequest to Byramji as a palah 
son, the bequest would bo void under secti(,)n 111 of the Indian Succession Act'. 
The bequest to t\ie palah son is to take eflect on the happening o f  all uncertain 
event, namely, i f  no soji w’as born to Pallonji. No time is mentioned in the will 
for the occurrence of this event. The bequest Avould therefore be void 'unless 
such event happened before the period o f the payment or distribution o f the 
fund bequeathed. So long as Pallonji was alive there was a possibihty o f  his 
having male issue, and until his death without male issue there was no chance o f  
Byramji becoming a palak  son. It follows therefVire tliat the event on the hap
pening of which, the legacy to Byramji was to take effect did not occur liefore the 
testator’s death w'hich would ordinarily be the period o f payment or 
distribution of the fund Ijequeathed. But Mr. Shah rehes on Edwanh  v, 
Edivardsi^) and 0 ’ Mahoney v. BurdeM^ )̂ and contends that the period o f 
distribution in the pre.gent case would be either the time when the natural born

W (1860) 9 H. L. C. 1 at p. 24. (2) (1852) 15 Beav. 357.
(1874) L. 11 7 H. L. 388.
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son o f  Pallonji came o f  age, ui' the death o f Pallonji when Byraniji wus made 
his palah  SOU. But it is to be observed that according to the second rule 
laid down in Edwards v. Edvxirds^^') relating to executory bequests 8ucli as 
we are considering in the present case, and ai'tevwards affirmed by the House 
o f Lords in 0 ’ Mahoney v. Burdett^^\ the event ou which the gift over is to take 
efEect may happen at any time either before or after the testator’s death. This 
rule is not adopted by the Indian Legiylatnrc in section 111 o f  the Succession 
Act according to which the contingency must occur hefore the period o f 
distribution. Mr. Shah contends that in the present case the period of 
distribution should be taken to be the time o f  .Pallonji’s death ; he says that 
though Byramji was in fact given as nKilalc on tlie .-Jrd day afd̂ er Pallonji’s 
death, his rights relate l)ack to t he date o f  Pallonji’s death, No antUority is cited 
in support o f  this proposition and none can be found. I am o f  opinion that 
iu this case the period o f  distribution shoidd be taken to be the death o f  the 
testator. See Norendra Nath Sircar v. Karmlhcmtd D a s 0 \  where their 
Lordships o f  the Privy Council observe— ‘ To Ksearch and sift the heaps 
o f  cases ou wills which cumber our English Law Reports in order to understand 
and interpret wills o f  people speaking a different tongue, trained in 
dilferent habits o f thought and brought up under different conditions o f life 
seems almost absurd. In the Subordinate Courts o f  India such a practice, i f  
permitted, would encourage litigation and lead to idle and endless arguments. 
The Indian Legislature may well have thought it better in certain cases to 
exclude all controversy by positive enactment. At any rate in regard to 
contingent or execut(ny bequests the Succession Act, 1865, has laid down a 
hard and fast rule, which must be applied, -«dierev(ii- it is applical>le, without 
speculating on the intention of the testator.’

“  I tlierefore hold that even assuming that there was a g ift to Bj'raraji as ii 
paliih son, it would Ite void under section 1 1 1  (.>f the Indian Succession Act.

“ This being the ease, I  am o f  opinion that (in the proper construction o f  the 
will o f Dadahhoy Byraniji, his sun Pallonji took an al3soluto interest in the 
moiety of the residuary estate and that on his death it passed to Ins legal heirs 
under the Parsi Succession Act.

" I  would therefore eonlirm the decree o f  the Subordinate J udge and dismiss 
the appeal with costs.”

On this appeal,
Be Griujther K, O. aiiclĴ b/YW*6'i]/«7/('.?; vt’oi’theappellaiits 

contended that according to tlie true .interpretat.ion of
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a) (1852) 15 Bcav. ^57. (2) (1874) L. R. 7 H. L. 388.
(189G) 23 Cal. 563 at p. 572 : L. R. 23 J. A. 18 at p. 26,



1914. the will Palloiijldicl not take a.ii absolute interest under
J.EixAN«iit its provisioiiH, but only an interest that was deleaslhle ;
D a d a b iio y  e-Â eiits which, liad haiipeiied the inUvi'est
KAiKnusitu t a k e n  by him passed on hi s tleath to the second appel-
K a v a s h a . lant By,i‘ain.ji, who had l)eeii adopted as Pallojiji’s jfwYr̂ /r.

The Courts in India were wrong in holding that Byramji 
did not acquii*e any interest under the will. The inten
tion of the testatoj' was tlie very usual and natural one 
that the property should l)e kept in liis family ; and 
that object he entleiivoured to secui'c hy leaving’ it to a 
natural .son of Pallonji’s i nj.iere sliould be one, and il‘ 
there was not one by making ;i gift' to a. son to 1x3 
adopted to Pallonji who would talve (.lie place of a, 
natiiral son. If the propei'ty went (.o the respondents 
that would be, it was submitted., c().nti“a;ry tio the 
intention of tlû  lewtator, aiul not in fact under 
the will bat according to the Parsi Succession Act 
(XXI of I860) applicable to intestate estates. As to 
the construction of Avills of Indian.H, reference wa.s 
made to Hiinoomcmpersaud Pandaii v. Miimirnat 
Babooee Mtmraj Koomvereê '̂ '̂  ; Ohuntlal Parvaii- 
Hliankar v. Bai Barnrafĥ '̂̂  ; and Narashiilict v. 
Partliascimlliy^^K [ L o e d  D u n e d i n  :—Your difliculty 
is that there is no clear gift ii,i tlu' will to 
the palak son.] By clause 11 “ if Pallonji (loes not 
get a son, his brother Jehangirji is to give ly,s ,so.n 
a s  a (adopted son)." A s  Pallonji left no natural
son, Byramji was giÂ en as apcUak so.11, and lie look, it 
was submitted, just as the nalural son would liave 
taken. T'be Courts in India relied U])on section 111 of the 
Succession Act (X of 18()o). Thai section was taken 
from one of the lailes laid down in EdivO'nlt̂  v. 
Edtuards ‘̂̂ \ a rule whicli. was not approvetl of iii Ô Mah-̂

w (lS 5 6 )B M oo . L A. 39?. iit i*. (1013) 37 Mml. lOO ai p . ‘221 :
411. L. a. 41 I. A. 51 at pi>. 70, 71.

(2) (1914) 38 Bom. 309. W ( 1 3 5 2 ) 15 Beav. 3.57 at p. 3(51.

SOi THE INDIAN LAW REPOKTS. [VOL. X XX IX .
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oney v. Biirds0 \̂ and on tlie authority of the last- 
nanied case it was contended that the gift over was to 
take place on the death, of Pallonji “ at any tmie,’" 
whether before or ai’ter the death of th,e testator ; and 
the recent case of (Hmnilal Parvatlsha}ikar v. Bai 
SamrathP‘'̂ wa,s referred to, as adopting that construc
tion. [Loed Dunedin.—How do you get rid of 
Norendra Nath Sircar v. Kamalbasinl Dasî \̂ 
wliich is against you ? ] In the i^resent case 
to decide in accordance with tliat decision would bo 
contrary to the testator’s intention which must be 
considered; and see Jarman on Wills, Oth Ed. 452, 
and 2209, paragrapJi 7. It was also contended that the 
suit so far as the moveable property was concerned was 
liarred by Ai-ticle 120 of Schedule II of the Limitation 
Act (XA  ̂ of 1877) ; and Mahomed. Illaml All v. Hasin 

was referred to.
Sir It. Fhilaij K. 0. and G-. IL Lowndes, for the 

respondents called on as to whetlier under the will 
tlicre was a gift over to tlie second appellant, the pala/c 
son of Pallonji, contended that there was not, and even 
if there were, such a gift over would be void under 
section 111 of the Succession Act. Tliat section a.]3i)lied 
to all property wliether innnoveable oi* moveable, and 
to all contingent bequests whetlier substituted o.r n ot; 
see Norendra Nath Sircar v. KctYncilbcisiril Dasl̂ '̂̂  
Lord Macnaghten. Eeference was made to Sreeivmtty 
Soorjeenioiiee Dossee v. Denobnncloo ; and
Mayne's Hindu Law, 7tli Ed., 557, paragraph. 1-20. WJiat 
was iJi the mind of the testator, as to an adopted son, 
was an adoption in the life time of Pallonji if he had
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11)1.1.

(I) Cia7i) L.ll.7 li. L. 388. (1893) 23 (Jul. 157: L. 11. 20
(1914) as Bom. 309. ' ,1. Av 155.
(189G) 23 Gal. 51UJ ; L. I{. 2̂  W (1890) 23 Gal. 5G3 ul: p. 572 :

I. A. 18. L. R. 23LA.  18 at p. 27.
(«) (1862) 9 Moo. 1. A. 123 at p, 135.
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1914. no son; sncli an adoption was alleged but nofc proved : 
that was tlie whole of tlie appellants’ case as to 
adoption in tlieir written statement. In the events 
that had happened Pallonji’s share in the estate of the 
testator passed on Pallonji’s death to the resi^ondents as 
his Jieirs.

De G-ruAjther K. C. replied.
1914 November 26th :—The Jndgment of their Lord

ships was delivered ])y
L o e d  Sh a w  :— This is an appeal from a decree of the 

High Court of Judicature at Bombay, dated the 9th 
December 1910. Tlie High Court affirmed a decree of 
the Subordinate Judge of Thana, dated the 2nd 
April 1910.

The ca>se has reference to the construction of a will 
executed by one Badabhoy Byraniji on 8th August 
1866. By this will the testator narrated that of his 
three “̂ ons then living he has given one in adoption to 
a |)̂ t̂ernal uncle. His other two sons were named 
Pallonji and Jehangirji. The material portions of the 
will disposing of the “ estate ” are these :—

“ The said two sons are pvoprietorH, half iiml Ual'i: tilike, and in c(iu;\l 
(shares), o f  my whole ‘ estate,’ ontstandiugs, delitw, titlo, and interest. , . .
Both the heirs are to take cave o£ tlie said ‘ estate ’ and It.iok after it, and hotli 
the heirs living together, are duly to enjoy tlie halauce which may renuiin 
after paynient o f  the Sarl^ar’H aswosKSinent. . . . In this my tewtamentary
writing. I, the testator, have appointeil my two son.s as (m y) heiry.”

The will then states that Pallonji, the elder, a man 
then of about thirty-nine years of age, was in a confused 
state of mind, and that the other son Jehangirji was 
accordingly entrusted witli the management of th,e 
“ estate ”
“  by his true and pure integrity, and both tlie heirs arc to ofjually enjoy half and 
half alike the whole ‘ estate ’ with vuiaiiivuity with iviy chlev Pallonji in 
«i,ieh a way as not to injui'c his (Pallonji’s) rightw.”
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Upto tliis point in the will there can be no doubt 
whatsoever that the i3roperty of the estate was effect
ually and equally divided between these two sons. 
There then follow, however, the clauses which are said 
to create difficulty. They are these :—

“  At present iiiy elder sou Pallonji has no male issue o f his body, (H e) hfiw 
only a daughter. Therefore, i f  niy elder 8on Pallonji gets a male issue, half o f 
the ‘ estate ’ is to be made over to him, on liis attaining (his) full age,”

And it may be proper that the llth  clause of the will 
should ]:>e quoted in full. It reads thus :~~

“ I, the testator, haÂ e in the sefioudcIau.se o f  this will appointed rny two 
sons Pallonji and Jehangirji as iny heirs. The wife o f  Pallonji, tlie elder o f  
them, has now gone to her father’s house. On her return, if she, liy instigating 
her husband, or by  any (other Avay) cause to be uiortgag’ed, sold, given in g'ift, 
charity, etc., or disposed <jf, whatsoever in any way to any one, any innuove- 
able and moveable, ‘ estate’ etc. appertaining to the half share during the 
lifetime o f  m y son Pallonji or, after his death, which God forbid,| m y son 
Pallonji or his wife, or danghtc-r, or any (other) person (shall) n.a stated in the 
third clause o f  tins will have no antliority, power and right so to do. I f  my 
son Pallonji does not get a son, my son Jehangirji is to giv'C away his son as 
Pallonji’s (or his adopted son). All the clauses o f  this will are applicable 
to the said adopted (son). I f  a sou be born o f  the body o f  Pallonji he (shall) 
on his attaining (his) full age be the own(‘.r o f half share in the whole o f  the 
niunoveable and moveable ‘ estate ’ belong'ing to me. My lieir (and) vakil (or 
executor) Jeliangirji, or his lieirs shall raise no objecti<m to give him the share. 
I f  they raise any (objection, the responsibility arising therefrom is on their 
heads. All the clauses written in this will are applicable to the said sou o f  
(his body).”

The material facts of the case are that the testator 
haYing executed this will on 8th August 1866 died 
within a fortnight thereafter, ij/.?., on 2Lst August 1866. 
He was survived by his two sons. Pallonji, the elder, 
was of weak intellect as the will indicates. Jehangirji 
entered upon the management of the whole estate, 
having obtained probate of the will in 1867. This state 
of matters lasted for thirty years, im., till 1897, when 
Pallonji died. Pallonji was twice married but had no 
son. He left a widoAV and other representatives who

J e h a n g ir

D a d a h h o y

V.

KAiiCHtrsntJ
IVAVASIIA.

1914.



308 THE INJ3IAN LAW REPORTS. [TOL. XXXIX.

J eHANGIE
D a d a e h o y

V.

K a ik h u s r u
K a v a s h a .

1014. are respondents in tliis appeal and are his heirs accord
ing to the Parsi Intestate Sncceasion Act. The nature 
of the suit by. these heirs is for an accoiint, for an 
ascertainment ol tlie riglits and interests of the parties 
in tl],e estate and foi* partition, and tlie cUxim is 
grounded on the riglit oi‘ Pidlonji as, it is contended, 
tlie owner of one-half of the estate from the date of the 
testator Dadablioy’s death.

One other fact may now l)c mentioned, vis., that it is 
alleged, that on 3rd .December LSBO Palionji adopted, 
as hisjfja/f:̂ /", Byramji his nepJiew, and son of .Teliangirji. 
.Teliangirji and his son Byi'amji resis( the salt, main
taining that Byramji as palalt\ or adopted son of 
Palionji, succeeds in terms of the settlement to tlie lialf 
of tlie estate whicli Palionji so long enjoyed. It is, 
of course, also maintaincul tliat iindei' t.he terms of tlie 
settlement Pallojiji never was owner of the one-lialf of 
the estate, or, as it would be exi^ressed in English 
phraseology, the terms oi‘ the will were such as to 
prevent -vesting in Palion ji.

The learned Judges of the Court below have not only 
dealt witli this question but witli certain others, in
cluding the special situation of Byramji as palak of 
his uncle. The points among others discussed were 
(1) whether sucli a palak could ever take under the 
Avill, looking to the fact that it remained uncertain 
until Pallonji’s death that tlie condition of a pala/r 
taking could ever be irarified, that Palionji should 
die without a, son, and (2) the peculiar ])oint as to the 
office of a palak to a Parsi becoming etlfectua! otdy 
three days after the adoptive fathei's death. (H) A, 
further question, was Iceenly argued, /v’e'., wlietiuvi* the 
will contained in. itself sufficient words of gi-ant or gift, 
to iliQi palak.

In the view taJcen of this case hy Iheir Lei-dsliips 
these questions, 1,ipwever inli'resting, are not n(K‘(*wsary
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for tlie decision about to be pronounced. For tlieir 
Lordsliips are clearly of ox înlon tliat under tlie terms 
of Dadablioy Byraniji’s will one-lialf of the estate 
conveyed vested in Pallonji a morte te^tatoris. Tlie 
result of the argument presented would be that if 
Pallonji liad had a son who reached twenty-one during 
his father Pallonji’s life, then in that event that son 
would have taken so as to cut out Pallonji from all 
rights under this will. The right of Pallonji would 
accordingly be restricted to that of enjoyment, not even 
for life, but until the majority of Iiis own. son. Tiieir 
Lordships cannot agree with, such a construction.

The destination over to a son, who should take ux̂ on 
attaining twenty-one years of age, would appear to 
their Lordships to be language appropriate to the events 
of the death, of Pallonji during the lifetime of the 
testator and of his having left a son—the situation also 
being i)rovided for of tliat son being at that period of 
time under twenty-one.

But wdien the fatlier Pallonji liimself survived the 
testator, it does not aj^pear to tlieii* Lordships that tliere 
a]-e any woj'ds in the will sunici('nt to cut down tlie 
right of Pallonji to ojie-luilf of the estate to a tenancy 
for life therein, or for a less period, according to the 
argument. On the contrary, the woi*ds employed vseeni 
to lit tlie case of t].ie e.ntire estate being on the testator’s 
deatli divided into two j)ortions, and oi: each portion 
becoming then the absolute property of one of the 
two sons.

While these are tlie general pi’inciples which would 
be applicable in the construction of such a will, in their 
Lordships’ opinion tlie same result is precisely reached 
by the application o:t: section 111 of the Indian Succes
sion Act. Theii' Lordships agree with the view that 
has been taken as to the aiiplicability of that section in 
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1914 the Courts below. No furtlier question, tliis being so, 
need be dealt with.

Their JjordsMi>s will Immbly advise His Majesty that 
the appeal should be dismissed, and that the appellants 
will pay the costs.

Solicitors for the appellants: Messrs. T. L. Wilson 
^ Co,

Solicitors for the first and second respondents: 
Messrs. Ranken Ford, Ford 4- Chester.

A.p2wa I d, ism issed.
J. Y .  W .
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Before. Mr. JitMke Heaton and Mr. Jm tke Shah.

EMPEEOR V .  N A IU Y A N  CIANPAYA HAVNIK.®

Criminal Procedure Code (A ct V  o f  ISOS),  section 1 95  ( i )  (c)— Saiiciion to 
prosecute— Mamlatdar'*s Court— Enquiry into Record ofRif/hts— Mamlatdar\ 
Cnurt is Revenue Court— Lattd Revenue Code {Bomhay A ct V  o f  1879) ,  

Chapter X II .

A Mamlatdav holding un enquiry relating to Record of Plights, mider 
Chapter X II  o f  the Land Revenue Code (Bombay Act V o f 1879), iy a Revenue 
Court within the meaning o£ section 195 (1) ( f)  of the Criminal Procedure Code 
(A ct V o f  1898).

T h i s  was a reference made by V. M. Ferrers, Sessions 
Judge of Kanara.

The facts were as follows. The accused claiming 
under a document purporting to be the will of one 
Bidre Tamanna, applied to the Mamlatdar praying' that

”■ Criminal Eeferojice No. 47 o f  1914,


