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THE INDIAN LAW REPORTS. [VOL. XXXIX.
APPELLATE CLVIL.

Before Sir Basil Seatt, Kt., Chief Justice, and Mr. Justice Hayward.

BALARAM VITHALCHAND GUJAR avp ovmErs (ORIGINAL PLAINTIFRS),
Arprrnants, v, MARUTT w»iy DEVJII DUBAL Axp otasns (ORIGINAL
Derpsnants), Respoxpenys.™

Civil Procedure Code (Aet V' of 1808), section 48—Ciril Procedure Code
(Aot XIV of 1882), section 280—Limitation det (IX of 1008), Avticle
183—Deeree  upon  a compromise—Payment by instalments—Defauli—
Beecution—Minovily of ihe Tegal representatives of the judgment-creditor—
Step in aid of execution—Eicecution barred by the lupse of twelve years.

An instalment decree upon a compromise provided that upon defanlt the
jdgment-creditor was entitled to posvession of cerfain property. The decree
was dated the 29l July 1884 and default in the payment of instalment was
misle in 1892, Thercupon the judgnient-creditor applied for the exeention of
the decree.  Ile diod in 1898 ana the execution proceedings were contiumed
by his lrother as his representative. In March 1902 the brother also died
feaving wminor sons. On the 27th June 1902 the gaardian or the next fifend
of the minors applied to have the minors brought on the record as representing
their father for continuing the execution proceedings. This application was
rejected in September 1902 and the original application for execution which
was presented by the judgment-creditor on default was also struck off. On
the 1st September 1809 o fresh application to execute the original decree was
presented by the minor sons of the judgment-creditor’s said brother, one of
the minors having in the meanwhile attained majority.

The application was 1net by the objection that as it was made after the
expiration of twelve years from the date of the default mentioned in the
consent decree sought to be execnted, it was barred by section 48 of the Civil
Procedure Code (Act V of 1908).

Held, that the fresh application was time-burred ag being nuade twelve years
after the date of the defanlt. Article 182 of the Limitation Act (IX of 1908)
showed that the fresh periods which could be obtained under the provisions
of that article did not escape the provisions of section 48 of the Civil Procedure
Code (Act V of 1908).

Section 48 of the Civil Procedure Code (Act V of 1908) is more extensive
In its application than section 230 of the Code of 1882 and it is wide enough
to cover the compromise decree of which execution was sought.

* Becond Appeal No. 50 of 1915.



VOT. XXXIX.] BOMBAY SERIES.

SECcoND appeal against the decision of W. T. W, Baker,
Acting District Judge of Satara, reversing the order of
R. G. Gogte, Subordinate Judge of Karad, in an exect-
tion proceeding.

On the 20th July 1884, one Naro bin Bhagavandas
Gujar obtained a compromise decree which provided

that the defendants should pay to Naro the sum of

Rs. 600 by annual instalments of Rs. 50 each and in
default of any instalment, the plaintiff should wait for
four months and if the defendants failed to pay within
that period of grace, the plaintiff was entitled to the
possession of the property. Defanlt in the payment of
instalment having been made in the year 1892, Naro
applied to execute the decree and to recover possession
of the property. While the execution proceedings were
pending Naro died in the year 1898 and the execution
proceedings were continued by his brother Nihalchand
as his representative. In March 1902, Nihalchand also
died and his minor song, Balaram and others, applied
on the 27th June 1902 through their guardian for the
substitution of their names in the record in lien of their
deceased father. This application was rejected in
September 1902 and the original darkhast filed by Naro
for the execution of the decree in the year 1892 was also
gtruck off. Subsequently Balaram having attained
majority, he and his brothers filed a fresh application
for the execution of the decree on the lst September
1909. ' '

The first Court granted. the application and directed
that papers be sent to Lhe Collector for the execution
of the decrec. .

On appeal by the defendants the District Jtzﬁée

reversed . the order and dismissed the application as .

time-barred. His reasons were as follows :—
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As to the respondents being wminars they cannot claim the heuefit of
section 6 of the Limitation Act because time bad begun to rm against their
father hefore hig death in 1902.

This is ncase not of initial disability but of subsequent disability : ¢f. Jivarajo
v. Babagi, VI Bombay I. R, p. 639.

The minors only became entitled to apply on the death of their father
against whom time had alveady begun to rum.  Though the plea of minority
lias been raised in the application i is not mentioned in his order by the
learned Subordinate Judge, presumably becanse he thonght there was nothing
n it.

The applieation for exceution is time-harred. Thelr father died in 1902.
The present application is 7 years fronr that date.

The applicants, representatives of the original plaint-
iff, preferrved a second appeal.

Coyayi, with P. D. Bhide, for the appellants (represent-
atives of the orviginal plaintiff) :—Our fresh application
for execution was in time. The decision in Jivraj v.
Babaji® does not apply but that in Lolit Mohwun Misser
v. Janoky Nath Roy® applies. Our disability to apply
for execution on account of minority arosc before the
time had begun to run. The minors’ father had made
an application to execute the decree and pending that
application he died., Then an application was made on
behalf of the minors to bring them on the record and
that application 'was rejected. Thus time had not
begun to run at the time of the father’s death. More-
over, the proceedings in execution were stayed till the
decision of the Suit No. 333 of 1899, under section 335
of the Civil Procedure Code and the appeal in that suit
was decided in 1909. Thus the Judge was not right
in applying Jivraj v. Babaji®. See Lolit Mohun
Misser v. Janoky Nath Roy® and Mon Mohun Buksee
v. Gunga Soondery Dabee®,

@ (1904) 29 Bow. 8. ) (1893) 20 Cal. 714.
®) (1882) 9 Cal. 181.
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The mere fact that the previous application to execute
was made by the guardian of the minors would not

disentitle them from taking advantage of their minority

under the Limitation Act: Mon Mohun Buksee v.
Gunga Soondery Dabee®, Anantharama Ayyan v.
Karuppmzcm Kalingarayen®, Zamir Hasan v. Sun-
dar®, Norendra Nath Pahariv. Blupendre Narain
Roy®. ‘

Section 230 of the Code of Civil Procedure, 1882, or
section 48 of the Code of 1908, are not applicable to the
case of minors : Moro Sadashiv v. Visaji Raglvnath®.

Jayakar, with S. L. Bakhle, for the respondents
(defendants) :—The present application is a fresh
application for execution of a decree which ig more
than twelve years old, it is, therefore, barred under
section 48 of the Civil Procedure Code of 1908. That
section is wider in scope than section 230 of the old
Code of 1882. It covers the case of a mortgage decree
and all other decrees except a decrce for injunction.
Thus the application being beyond twelve years is
clearly time-barred. Axticle 182 of the Limitation Act
clearly refers to section 48 of the Civil Procedure Code
which is exbhaustive and it mentions the only limitation
contemplated in the section itself. Minority is not so
excepted.

Coyeaji, in reply :—The Ruling in Moro Sudashiv
v. Visaji Baghunath® shows that minority is a good
defence even under section 230 of the Code of 1882,
All the intervening applications were steps in aid and
were continuous proceedings.  The previous consent
decree became merged in the decree passed under
section 335 of the Civil Procedure Code.

@) (18%2) 9 Cal. 181. ®) (1899) 22 All. 199,
) (1881) 4 Mad. 119 @ (1895) 23 Cal, 374

) (1891) 16 Bom. 536. :
n 119610
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scorr, G, J. —0On the 29th of July 1884, a decree was
passed in favoar of one Naro upon a compromise, and
according to ifs terms, certain instalments were payable,
and upon default, as provided in {he decree, the
judgment-creditor was entitled to claim possession of a
share or shares in certain property. Default having been
made in 1892, the judgment-creditor became entitled
to apply for possession and he, therefere, made an appli-
cation for cxeention of the decrce. In 1898 he died,
and the execution proceedings were carried on theve-
after by his brother as his vepresentative. In Marvceh
1902, that brother died leaving the present appellants,
his minor sons. On the 27th of June 1902, by their
guardian or next {riend, they applied to be brought on
the record as representing their father for the purpose
of continuing the execution proceedings, and in
September 1902, their application was rejected, and the
original application for exccution which had been
instituted by Naro was struck off. On the lgt of
September 1909, a fresh application to cxecute the
oviginal decree wag presented on behalf of the
appellants, one ol them having attained majority.

The objection is taken on behalf of the respondents
that the application being a fresh application for execu-
tion, made after the expiration of twelve years from the
date of the default mentioned in the consent decree, in
respect of which the applicants soughtl execution, was
barred by section 48 of the Code of Civil Proceduve.

It is contended by the appellants that their case
should succeed if they show that there was a fresh step
in aid of exccution made under the Indian Limitation
Act of 1877, Article 179, or the present Indian Timitation
Act, Article 182, which gave a fresh starting point to
limitation, and that from that starting point time would
nob run against them until after they attained majority.
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Unfortunately, however, for that argument, Article 182
of the Indian Limitation Act, which was in force at the
time of the last application to execute the decree, shows
that the fresh periods which could be obtained under the
provigions of that Article do not escape the provisions
of section 48 of the Civil Procedure Code, the words of
Article 182 being “ For the execution of a decree...of any
Civil Court not provided for by Article 183 or by
section 48 of the Code of Civil Procedure, 1908.” Sec-
tion 48 of the present Code is more extensive in its
application than the previous section 230 of the Code
of 1882, and it is wide enough to cover the compromise
decree of which execution is sought in the pregent case.
The fresh application, therefore, with which twe are
concerned being made more than twelve years from the
date of the default, the appeal must fail. We affirm the
decision of the lower appellate Court and dismiss the
appeal with costs.

Appeal dismissed.

G. B. R.

PRIVY COUNCIL.*

[On appeal from the High Court of Judicature at Bombay.]

KARMALI ABDULLA ALLARAXIA, Prawmirr ». VORA KARIMJI
JIWANJI ARD oTHERS, DEFENDANTS.

Partnership—d grecment for joint ventwre én business—Contract det (IX of
1872), sections 239, illustration (a), 249, 261, 252—Liability of co-adventures
against whom theve is nu docwment of debt biwlding or its foce—Operations of
buying awd selling natural to o pavtnership, awd for the partnership——
Liability of both defendunts on hundis drawn separately by each for pagment
of his own shave of goods—Criterion as to transaction being or not being a
parvtrership transaction. ’

% Present s—Lord Dunedin, Lord Shaw, Siv John Edge, and Mr, Ameer Ali,
i 1510~—1

261
1914.

Bavaram
VitHAL-
CHAND
2,
MagruT,

P.C»
1914,

October 20.
21, :

November18~



