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fitably iiave been made, o£ a very great deal of tlie 
eyideiice, oral or dociiinentary, wliicli now forms tlie 
bulky record.

I liiid then tliat the railway company is lla])le for 
tlie origin of tlie fire and tlie entire resulting loss. I 
find that the defendant-conipany lias entirely failed, to 
show that in dealing with these goods it exerciaed all the 
care tliat an ordinary man wonid ]:iave exercised, had 
the goods been his own, and the whole niachiner^  ̂of 
transport under liis own control. And I find that tlie 
defendant-conipany is not liable in resi^ect of negligence 
or carelessness in dealing with the fire after it ŵ as 
discovered.

Attorneys for the jplainfciiirs ; Messrs. Captain and 
Vaklya.

Attorneys for the defendants : Messrs. Crcvwford, 
Broivn Sf Co..

Sait decreed. 
H. s. C.
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Before Mr. Jmlice Beaman and Air. J-nntiee Jlai/irard. 

K ASH IN ATH  PAIISHAIIAM GADGIL a n d  o t h k r s  ( o r ig in a l  P e t it io n e r s ),

A p p e l l a n t s , v;.  G O U H A V A B A I  a n i .i am othisu  (oRuaNAJ. O p p o n e n t s ),

'R .ESPONDGNTS.’"

Joint ITindu fam 'dy— A.iieestml property— W ill— Prohatr.—-Payment o f  
fu l l  prohate d.uty.

lu a case wlierc thoi'c was admittodly a joint Hiriclii fiimily oonsiHting of a 
father and a minor sou, the father uuulu a will in effect bequeathing' the whole 
property to liisj uunor sou. It was not disputed that the property coverBd by 
the will was joint fatuily pvoperty. Tho executors contended that the deceased 
testator luid no benelicial interest in any part of tlie property devised, and 
therofore they (ixoinptiid from the payment of any probate duty :—
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1914. U dil, that where the inatttir in qrie,stioii was proliato, tlio partiey claiming 
under the will cKwld not go heliiiul its tcruiH, or claim any exemption wliatsoevor 
upon iillcgatjciiis utterly iucousisteut not only with tlie fact o f  the will itself, 
but with the oxproBH fitateiiiwitB iiiadti tlierein and that the executors mast pay 
full pi'obate duty upon the will,

Culhetar o f  Kaira  v. Chunihd^), distiiig'nishcd,

A ppeal agaiiint tlie decision of F. X. DeSoiiza 
District Judge of Sliolaprir, in miscellaneous api3]ication 
Xo. 231) ol; 1912 for pi'o])ate.

Tiic petitioners prayed for p:rol)ate of tlie will of the 
deceased Rao Baluidiii’ Maiuppa Basappa Warad. Tlie 
will was exccated at Bombay on tlie 12tii January 1911 
and tlie testator died at Slio'lapnr on tlie lOtli .lanuary 
1911. Tlie jietitioners claiined exeinptiou from tlie iiay- 
iiient of the stamp duty U'via hie under section 191 clause 
(1) of tlie Court"lA'.es Act (VII of 1870) as ainended liy 
Act II of 1891). Tlie petitioners’ case was tliat as the 
testator and hi s minor sonCliandbasaxipa ciUas Balasalieb 
were members of aii inidivided Hindu family, tlie estate 
was in tlie liands of tlie former “ lield in trust
not beneficially ” and as such exejiipt from tlie payment 
of stamp duty under Annexure B to Scliedule III to 
Act VII of 1870. They relied upon the decision in 
Collector o f  K a ira  v. ClviinUal^^K 

The District Judge decided “ that a stamp duty should 
he levied on a moiety of the estate sitimted within 
British India.” In suiiport of liis decision tlie Judge 
made the following observations :—

Therein however eonilict o f authority ou this I’joiiit in tho reported deei.sionrt 
o f  the Bombay High Court. For wliile tlui iloeision just cited (Golledar 
o f  Kaira v. ChumlaU^^) Hiippoi'ts the cunteution ol: the applioantvS there, 
is the decision iu Collector o f Ahmedahad v. Savchaiid, I. Jj. E. 27 
Bom., p. 140, which has a contrary etfect. For, it lays liown that tiio 
exemption from payment o f stamp duty in mspecfc o f  trust property only 
applies where probate or letters of admiuistration having already heen granted 
on which the Coiirt-fee has been paid. la  such case no further duty is payable

W (11)04) 29 Bom. it;L



VOL. XXXIX.] BOMBAY SERIES. 247

iu respect of the property held by  the deceased as trustee. But where no duty 
has been paid the exemption does not apply.

Tliitj ooiilllict o f autlioritj’ has not been set at rest by a reference to a Full 
Bench, And it Kucms to me that It i.s open to Courts in this PresideiKjy to 
follow  one or other o f  tliese reported decisions according as it may seetn to be 
more in contiouance with general principles or with reported deeisions of otlier 
Courts.

The point eaine on for consideration before a Full Bencli o f  the Madras 
High Court h i the matter o f  Desu Manavala Clietty^ I. L. R. XXX.TII 
Mad., p. 93. All the reported decisions of the several High Courts 
including Collee.tur < f Ka'ira v. Chunilal, I. L. l i  X X IX  Bora. 161, wore 
there reviewed. It was pointed out that the decision in the la.st mentioned 
Bombay case, proceeded on a misapprehension o f  the ratio decidendi o f the 
Calcutta case i?i iJ/te goods o f  Pokurmi/M AngitrvmUah, I. L. K. X X III  Cal. 980 
on which it profesnes to be bascid. The tenure o f undivided proj^jcrty by 
co-parcener.s in Bengal is reg'ulated !>y the Dayabhagu ; "ivdiereas in Madras and 
Bombay it regulated by the Mitakshara. Under the former sy.stem tlie 
co-parceners’ undivided share is no doubt hehl as trust jiroperty uot beneliciary 
or with general power to confer a beueiiciary interest iu it. On tlie other hand, 
under the latter system the undivided co-parcener has nndoubtedly a beneficial 
interest in his undivided share : f<ir, he can chiim partition or he can sell or 
mortgage it and apply the ])roeeeds to any purpose he pleases. For these 
veasony the Full Bench held that the undivided co-parcener’s share in the joint 
property at the time o f  his death held under the Mitakshara school o f Hindu 
law could ni.>t claim exemption from the payment o f stamp duty.

That case is on all fours with the present case.

The i3etifcioiiei\s ai)pealed.
Setal-vad, with Dlnsliaio of 'Payne 4  ̂ Co., for the 

appellants (petitioners) ;—W e sabniit that the property 
devised iinder the will is liable to exemption from 
payment of stamp duty luider section 19.D ot! the Court- 
Fees A ct: Collector o f Kaira y. ChunUal̂ '̂ K This
■case, though apparently differing from the earlier ou.e 
in Collector o f Ahmedabad v, Savcli<Mid̂ \̂ is now 
in agreement with it as shown in the judgment in 
the former case. The OBloutta Court also holds the 
same view : In the goods ofPokurmuM AugurwallaU^K

H 1 1 9 6 ~ a
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In Calcutta where the Dayal)haga p;i;*evailH, tliere 1b no 
doubt, the x r̂operty vests in tlie fatliei* who luis a, 
general power to confer beneiiolal Inf,ere Bt in it to liis 
sons”. In Bombay, nnder tlû  Mitalcshara, eacli co­
parcener only liolds an iuclioai;!' a-,iid iiiidetermined. 
interest in the wliole of the joint linnily estate, and no 
one of th.e co-parcenerB can, at tuiy giveJi time, say wliat 
his share in the estate would ])e. Tlierefore in the hands 
of eacli cO“pa,rcener it nmst he taken n,M being in trnst 
not I)eneticialiy foi- tJie wliole hody ol‘ the co-piirceners.

The theoi'y of sni'vivorsLiip proc(‘,e(hs on Ihe siij)poKi- 
tion that as noon as one co-pa-rci;Miei.- dies, the interest held 
hy him Ipno facto vestw in tlu; Mnrvivor. If the estate of 
the deceased co-parcene]' was benelicia/l and in Iris own 
right, the law would ha;ve rexjiii red some ;iet on his 
to convey liis interest in favonr of the sni'vivor. Hencc' 
we submit that on the tlieory of tln̂  Hindu Law the 
exemption clause is ax3X>J.icaWe to the present case.

Besides, iToni the history of the question as sta,ted in 
Collector of Ka/ira v. it would ap}iear
that joint family estates among Hindus liave been 
treated in this manner.

The necessity of a x>i'obate or letters Of adminis­
tration is felt owing to the demands of Baid?s and 
Registered Companies who refuse, under th(̂ ir rales,, 
to transfer securities witlioat tlieni. The Bombay and 
Calcutta Courts Iiave, therefore, x>ut a, liiicral ĉ onsij’uc- 
tion on the Statute to avoid the entailment of liardshi})- 
in the case of large estates.

If the view we contend for l)e not acceptable, t-lie oi-der 
of the lower Court should ])e confirmed i:n so !'a,;i' as it 
requires the payment of stam;|j duty ;ifter exempting' 
it on the share of tlie minor son in tius hands of'the, 
lather : In the matter of Dcm Mafuivala  ̂ CJhettiĵ K̂.

W (1904) 29 Boui. 161, (2) (1909) Mad. 93.
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Tlie point i« not deflmtely settled, thereiore, a refer­
ence may be ixiad.e,to a Full Beiicli.

I.Miere is no d.iil:eren.ce between probate and letters oi 
admi nisti'atlon. with regard to tlie payment of stamp 
duty as section 19D of the Court-Pees Act, wliicli 
contains tlie exemption danse, ajiplies to botli.

i). G. IJalvi foj.’ respondent 2 (opponent 2).

Beam an , J. :—Owing to the position taken up by 
Banks and Limited, liability Companies difficulties 
were exi)erie.L,iced in cases in which joint Hindu families 
had invested part of tJieir Joint funds in tLe shares of 
sucli Banks and Companies. Siiares had to stand, in 
the name of one member of the family. He might or 
miglit not be the genei.-al manager. But, on his death, 
these portions of tlie joint family wealth could not be 
realized hy the survivors without either getting x>robate 
of a ŵ 'ill or lette.rs of athni.nistration to the deceased 
member in. Avhose name tliey stood. This has led in 
practice to a great deal o? theoreticid absurdity. Wills 
admittedly ma,do hy inembers of a joint Hindu fa.mily 
purporting to dispose, as of self-acquired proi)erty, of 
joint family pro]>erty i.ii favour of the survivors, have 
l>een soh-mnly propounded.. Probate has seemingly 
l)een given as a matter of course. In this way the funds 
of tlie joint family invested, in tlie shares of Conix3anies 
liave been obtaintKl by the surviA'ors. But the question 
early arose w.liether survi vors thus seeking to obtain 
tJieir own pi'operty under tlie llctio.ii of a devise, should 
1)0 called on to pay the full duty, Tlie Court-Fees Act 
exG.m]its [rom payment of duty any such part of the 
estate of tlie deceased testator or person to whom letters 
of administratiion are souglit, as could be shown to have 
been held by him as bare trustee without himself 
having any be.neficial interest therein or any power of 
l)enoiicial disposition. In the class of cases I have:
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described executors or siU'vivorB (calling themselves 
here next of kin) ha;ve contended, and on the whole, 
successfully, that the portion of joint family property, 
they are tiuis seeking to obtain, falls witliin tlie exemp­
tion. A bench of this High Court a,pi)eai’S to liave l}eld 
in. the case of Collector of Kaira v. ClvunilaU'̂ '̂  
that a ineniber of a joint Hindii- family had .no 
beneficial interest in any part of the joint estate, and, 
therefore, that survivors propounding liis will in order 
to he alile to obtain shares standing in his name, were 
entitled to claim exemption o.n tlie ground that t)ie 
deceased in his life-time had lia,d no beneficial interest 
in the said sliares, etc. This part of tlie jndgme.nt is 
not reasoned, but is professedly based on the decision 
In the goods of FokuriimTl Aii(jnn'w((lki}L̂ '̂̂  'wli.ich 
Je.nkius C. J. said, lie thouglit had been r.iglitly decided. 
If that decision implies tlie general proposition (which 
it appears to iinply) tbat no member of a joint Hindii 
family governed by tl).e Mitakshai'a lias any beneficial 
interest, during liis life, in any part of the joint family 
property, we feel unable to assent to it. And if the 
decision does not imply that proposition, it ajipears to 
rest on no reason at all.

The case has come before us in tliis wise. Tliere was 
admittedly a joint Hindu family consisting of a fatlie:r 
and a minor son. The father made a will in eli'ect 
bequeathing the Avliole property to iiis minor son. No 
one has disputed that tlie family was joint and that 
the property covered by the will wa.s joint family 
property. On the autliority of Collector of Kaira v. 
Plvrnvilal̂ '̂̂  the executors require- us to say that the 
deceased testator had .no beneficia,! interest in a;ny part, 
of the property devised, and, therefore, that they are 
exempt from the payment of any duty. In our opin.io.n 
this contention is unsustainable.

(1904) 29 Bom, 161 (1890) 23 Cal. <J8 ().



Those who j)£*opoimd a will aiul claim under it can 
liardly he heard to say that tlie tewtator had no powers K a s h in a t h  

of beneficial disiiosition. Wheii ex conce.%sis, the alleged Paksharam
testator was a meuiber of a joint Hindu famil}  ̂ and the UounAVA-
whok  ̂ pro])erty covered by the will was joint family 
property one would have thouglit that tliere was no 
legal foundation for the will, no need of probate. It is 
not a satisfactory answer, that in probate proceeding's 
the Court has no further concern in the matter tliun to 
see whether in fact the will was made, and wheilier in 
all other respects it was a valid will. That is of course 
true, but it does not exhaust the question. If those 
seeking probate mean to include tlie whole of the 
property devised under the exemption clauses, it does 
become th.e duty of the Court to enquire so far, at least, 
as to satisfy itself that the conditions upon wbich 
exemption is granted have l)ee;ii fulfilled. Where, in. 
the circumstances mentioned, the whole property is 
given to the sole survivor, who, again ex concessift, 
would talve it in his own I'ight, will or no will, the will 
propouniled is on the face of it a mere nullity to wliicli 
no effect could be given. Had it been necessitated 
ow.ing to tliG testator having invested tlie joint family 
binds in the shares ol; Banks and otiier Com])ames, then, 
it appears to us that however anomalous the i)osition, 
wlrich is tlius reached, may be, it cannot be contended 
that since a will is necessary under which the non dual 
testator hands on this part of the joint fa,mily p]‘ox)erty 
to the survivor, lie lead not at the date of his death, any 
beneficial intei.*est in that pi-operty, and was nevei- more 
tluxii a. bare trustee oi: it .i'or the sui'vivor or survivors.
The reason for the exemption Is clear. Jiiit neither that 
reason nor any consideration of policy, whicli occurs to 
us, would warrant its extension this length. Although 
the devisee under the will takes but what is his own, 
if he needs a will to get it we do not see why he should;

YOL. XXXIX .] BOMBAY SERIES. 251
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not i)ay tlic ordinary duty. He canJiot be allowed to 
blow liot and cold, tuid .say, in one i)reath, tliat a will 
Avas, and was not necessary. It is only by adojjting tlie 
genera,! pj*oposit:ion, wJocIi we find onrselves entirely 
nnable to adoiJt, tliat no nieml)er of an undivided Hindu 
family lias n.i)y beneticial interest in any x̂ art of tlie 
■joint faniiiy property daring' Iiis life-time, that the 
decision iipoii wlrieli the cross-appellants liere rely 
could be siipporteiL 'Wei.-e it merely a. question of 
policy we should be disposed to tiike an exactly opposite 
line, and say tluit aii Hindus ta,lving by survivorship 
ouglit to pay doty on tlie value of tlie estates so taJven, 
just as all, otiier sulijects not governed l)y the Hindu 
law of the joiiit fainiiy have to pay duty to the Btate on 
property devised or coming to tiiem as iKvirs.

In our opinion tlie cross-aj)peHants ought to pay dirty 
on the whole estate covered by tlu'. will.

Ha y w a e d , J. :—TIve petitioners obtained probate of 
ji, will piirpoi'ting to dispose of p:!:;operty held jointly 
between the testator and Ii is; minor son as members of a 
;jo:iHt family under Hintki law. Tlie petitioners, tliere- 
upon, claim.ed. exemption from prol)ai;e duty on tlve 
g’l'ound tliat tlie property was “ proxterty wliereof the 
deceased was i^ossessed a,B trusteeunder section 19]) 
and was not liable to Ckuirt-fee being pi'ojjerty Iield 
in trust not i)eneOcially ” witliin t]u3 meaning ol‘ 
AniiexureBof Schecbile lII,Court'-Fees Acti, 1870, rt']}'i ng 
onthe cases of In tliefjoodx of Fohi tnnu 11A11 (f 1 i r i u ( i  I la 
and Collector of Kaira w Cli.iinllaPK

The District Judge decided tba(: tlie testa;toi‘’s
undivided half sliare in the joint family propert.y could 
not, But that tJie minor soirs undivided lialf sliure in the 
proj)erfcy could, be ri'garthHl as i)rope,rty held in trust 
not beneiicially within the meaning of Annexure B ot

W (189(0 23 Gal. 980. (2) (1904) 251 Bom. HU.
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Scliecinie III of the Court-FeeH Act, 1870, relying on the 
cases of Collector o f A'limadabad v. SavclianS '̂  ̂and In 
the niatter of Desu Manavala Ch.etly'̂ .̂

Tliis Coiirt, hiiK been asked, on iii’Ht appeal, to decido 
tliat tlie wliole of the Joint faniily ;pr()j)erty was 
“ property lield in triLsi: not ])eiieliciaily by t];i6 testator 
within tlie ineantng of Annexni'e P> of Scliednle 11]̂  of 
fclie Oourt-Fees Act, 1870, on the strengtli of the hist four 
lines of tlie judgineiit in tlie case of Collector of Kaira 
V. OluinilcilŜ  ̂ It appears to me, however, with, due 
deference tliat tliat judgmen t coriilietw with the views 
of joint-family property theretofore aceex:)ted. It was 
said in Appoi^ier's casê >̂ th,at “ Accordiiig to [tiie true 
notion of an andividedfamily...noiudividaal member.., 
can predicate of the joint and undivided property, that 
he...has a certain deiinite share ” and it was ol)served in 
the case of Uam.clumclra v. DamodJiar̂ ^̂  that eiich 
“ co-j)arcener is entitled to a joint bcnetit in every part 
of the undivided estate ” , It conld mot, therefore, be 
said that even the least part of the joint family property 
was held “ in trnst not beneiicially at his death ]>y tlie 
testator as prescribed in Annexnre B of Schedule III of 
the Oonrt-Fees Act, 1870.

It ax)pears to nie what has to The' loo'ked at in such 
cases is tlie estate actually specified in tlie will and not 
the estate which conld legally be disposed of l)y the 
will. It is an accepted principle that the legal eifect of 
the will is not a matter for consideration. The factum 
of the will alone can be estalilished by proceedings in 
probate. The estate here specl1ied;Avas the whole joint 
X r̂operty. It would not ])e admissible to consider 
whether the testMtoi; liad or Jiad not power to dispose 
of such proxierty l)y will. He pairported to do so and
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tliose desiring to establiKsIi the factum of the will must 
pay tlie full duty leviable on, sucli property in tlie 
tiecessary proceedings in probate. Tb.e case might, no 
doul)t, Lave been ditl'erent if the estate specified liad 
been not tlie whole joint property but only a limited 
interest in tlie Joint property—if, for instance, the estate 
specified had excluded tJie beneiicial interests ol' the 
memd)er,s of tlie family in. the propeity and Iiad strictly 
been limited to tlie legal right to parade a« ])roprietor 
under sucli statutory provisions as sections 22 and of 
tlie Presidency Banks Act, 1S7(), or sections 30 (2), oo and 
clauses 21 and 22 of Table A of Wie 1st ^Scliedule of the 
Gompiaiiies Act, 191o. Tlie ]:)ossibility of such, a case 
would appear from the reniar.ks in the case of Bank of 
Bombay v. Ambalal ^̂ arabhal̂ \̂ That would perhaps 
liave 1)een tlie a|)p,i'opriate mairner of meeting tlie 
difficulties presented !)y such statutory x)royisions as 
those of the Presidency Banks and Companies Acts.

Before tlie said judgments were delivered, it was 
thonglit; desiral)le l)y the Court to hear what the 
Revenue Authorities, who liad not appealed against the 
decision of tlie lower Court, had. to say on the point and 
they apx)eared before tlie Court through

Jctrdine (Acting Advocate-General), with. S. S. Patkar 
(G-overnment Pleader).

Beamae", J. :—W hen we dealt wit.h this case we were 
under the impression that the view  w hich commended 
itself to us was in  direct conflict w itli the decision of 
a D ivision Bench in. Collector of Kaira v.
Furthermore at that time the Revenue Authorities 
were not represented before us. We have, tlierefore, 
reconsidered the matter after hearing the Advocate- 
General for the Revenue, Wliile adhering to the view 
we exi^ressed in our former judgment, and dissenting

w  (liiOO) 2 i  Bom. 350 at [>. :i59. ®  (̂ 1 9 0 4 ) 29 Bom, IBL
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from wliat we conceived to be tlie principle underlying 
the decision in Collector o f Kaira v. ChunilaP-  ̂
as well aB in tliat of In the goods o f PolmrmiiU 
Aiigurwallah^ '̂ ,̂ wliicli ai)pears to liave been approved 
by tlie Judges who decided GlmnilaVs casê  we think 
that there is a sufficient ground of distinction, namely, 
that in GhimilaVs case the application had been for 
letters of administration, here we are dealing with 
probate. Possibly different arguments may be drawn 
from those premises, but we are clearly of opinion that 
where the matter in question is probate, the parties 
claiming under the will cannot go behind its tei*ms or 
claim any exemption whatsoever upon allegations 
utterly inconsistent not only with the fact of the will 
itself, but with the express statements made therein, 
nor do we conceive that there is any difficulty created 
by the fact that we have ourselves been obliged to call 
upon the Advocate-General to protect the interests of 
the Revenue. When the cross-appeal was before us the 
Collector was not a party to it. The m,atter, therefore, 
so far as the only substantial counter-interest was 
concerned, was entirely parte  ̂and it is the business
of Courts to see that the revenue is not defrauded. 
Now, however, having called upon the Advocate-General 
and heard his representations in the matter which are 
in the nature of an appeal against the order made by 
the Court below, we are clearly of opinion that the 
executors must pay full probate duty upon the will, 
and we decree accordingly. Costs of Government and 
the executors to come out of the estate.

Full prol)ate duty to he paid, 
a .  B . E .
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