
1G8 r n e  In d ia n  l a w  r e p o r t s , [ v o l . x x x i x .

APPELLATE OIVI]..

Before- Sir Basil Scott, Kt., Chief Justice, and Mr. JuHlice Hayward.

S A D H U  R A M D A S  G O P A L D A IS  (oniaiNAL rLAiNTiKi*'), A p p e lla n t,  v .
Sqjleinhvr 7^ B A L D E V D A S J I  K A U S l i A L Y A D A S J I  (oHuaNAi. D e f e n d a n t  1),

BEai'ONDRNT.*

Hindu Lato— MUahshara, chap. I I , sea. S, ‘para. 2-~~Claiiii by plahitlff 
as Pltrai Chela to reco'eer the property o f  a, deceancd Bairagi— Ckiitn 'not 
vudutainable on Uie fjround o/ciisfom and Hindii Lam— Bairagls— Banijasis 
— Harmit, ascetic, student in thadoyy— H eirs— Frecoplor, virlnona puinl and 
spiritual brother in reverse order.

The 23laintiH; clainiing iis I^liTiii Clu'la (>1‘ a ilu(,;i.',aK(Hl 15;urag'i sued to rccovei' 

the property of the deceasud.

Held, diHiTUKsing tho Huit, that both on tlu) gromul oi: custom and on the 

ground ni; H iudu  Law  the plaiutii'l; had fiulod (;o iiudcu out bin eawe..

The dcchired hoir of a Sanya.si lujder the M itakshara Ih a vu'tuouH pupil. 

According- to tlie Mltaksliara, chap. I I ,  see:. 8, para. 2, the heirw of the 

property of a heiiuit, of an awcetic and of a studout in  theology are the 

preuepto]-, the virtaons pupil and the spiritual brother Itclonging to the. 8an\c 

liermitagc in  the iuvertsc order.

Quere, whether Bairagi^ can be clayHcd an SanyaHis becausc the order of 

Ba iragis la not confined to the uieiiiberH of -tlie twicc born castes.

FlEST apiDeal against the decisj,oii of H. A. Molille, 
AdditionalEirsfc ClasB Bubordinate Judge of AJiniedabad, 
dismissing tlie plaiiitiifs claim in suit iN̂o. 815 of 1910.

Tlie plaintif: sued to reco ver i:)0SBessi0ii of tlie immo ve­
able and moÂ eable properties specified in the plaint 
alleging that a Sadhii (Bairagi) by name Bajrangdas 
Govardliandas was tlie owner of the properties, that 
Bajrangdas lived at Dakore and died on the 1st Eebruary 

, 1907 without api3ointing a Cliela (disciple), that Bajrang­
das was the Mahant of the temple of Ramji at Dakore, tbat 
the temple belonged to an ancestral Giira of the plaintiff,

* First Appeal No. ‘M) of 101:!.
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tliat according to Hindu Law and in accordance witli 
tlie customary law of Sadbiis, the x l̂aintiff was a Pitrai 
Chela of the deceased Bajrangdas and thiivS entitled to 
his property, that the plaintiff called upon defendant 1 
under a notice dated the lOtli March 1910 to restore the 
properties in suit to plaintiff but he failed to do so and 
hence the suit.

Defendant 1 answered inter a t h a t  the plaintiff, was 
not the heir of the deceased Bajrangdas Grovardliaiidas, 
that the i)laintiff s grand-guru CTOYardliandas had two 
Chelas, namely, Bajrangdas and Kausalyadas, that 
K au sa ly ad as became the heir as guru brother of Bajrang­
das on his death which occuri'ed on th e 1st February 
1907, that Kausalyadas had, just before his death„ 
executed a registered will in favour of the defendant 
and th at under the. will, wJiicJi was dated the 21st 
February 1907, the defendant had become the owner of 
the property.

Tlie following genealogical tree exj>lains the relation­
ship of the x̂ arties :—

Bliag'nvaiidas.

KatiuidMS.

U)14.
llAMPAW

v>.
B a i ,D K V 1j .\S,31

K ausiialya-
DASJI.

iliradaH.

Madliiivdaw.

I
CiSopaldas'.

liumda.s
(plaintilT:).

'Vlilicraiu.

Gt->paldaR.

I
Govardbrtudas.

Bajran^da.s. IvaiiKalyadan.

TJie i^arties were Bairagis l)elonging to the sect of 
Ramanandi class.

Defendants 2 and 3 set up their claims as mortgagees 
of some of the proj)erties in dispute.

The other defendants did not appear.
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liVMDAS
G o I’ALUAS

V .

B a i .d e v d a s j i

K a o s m a i-.y a - ‘
DASJI. *“

Tlie Subordinate Judge found that tlie i:>laintiJI was 
not the hei.r of the deceased Bajrang’daH ClovardhandavS, 
that KaiisalyadaB was the Olixda of; .Govardhandas, that 
the will of Kausalyadas was n.ot geinuiiie and he had no 
authority to malce one in ;l;a,vour of defendant 1 and tliat 
the plaintiff was not entitled to any relief. The suit 
was, therefore, dismissed.

In the course of hin jadg'nienb the Subordinate Judge 
observed

Plaintiff, defoiidant No. 1, BajnuigdiiH and KiuiHalyii(liiK are not CiloMawfuiios. 
Tiioy are not the diHciples of: any o f  tho 10 Goriawiunow niuncd at iiafi;e 4;M o f  
tlio New Edition of'Steele on Law and CuHtoni o f  liindii casteH. They caiaioL 
bo' regarded as Siuiyasia, a« they are not Bralimius and as women from 
Patidar caste iilce witnossuK Bai Suraj, Bai Ghiniani (iilxliibitw 117, 'llU ).tn; 
admitted into their paternity. Tiioy are not Vana PraMtiias, they are not 
NaiHhtik BrahiuacliaviB. Wo apply tUo term Yati to Jain or Budhiwt nicndiiiantK. 
Tliey cannot therefore be considered aw Yatiw. The.y arts Baivag'is as deacril)ed 
oil paf>;e 103 o f  Steele on Hindu Law and Custom. In the abycnce o f  any other 
evidcucc o f  any cu«tom as to succeswion among thti Bairagis or Bawas or 
Sad!ui« to which paternity plaintiff, defondaiit No. 1 and nio.st o f the wifciiewKes 
belong, the rules o f  Shankar MuLs, vh., the rules applicable to fyOHawam(:;is atul 
Sariyasis are applicable to Bairagiw also (Gharpiiro’ s Hindu Law, pa^es 177, 
178) and page 787 o f the 2 nd Edition of the. principlcH o f Hindu Law l>y 
Mr. Ghose.

The principles that we deduce from a ninnber o f decided cases and standard 
works are thcBe :— No Chela has a right to succeed to the propert;y o f  a deceaKed 
Guru. His right of succession depends upon ids noniinalion by the deceased 
Guru in bis lifetiine which nomination is generally contirined by tho Maliants 
o f  the neighbourhood when they assemble together to perform the Bluxndara 
or the funeral obsequies o f  tho deceased Guru. When a Guru does not nominate 
his successor from ainong his Chclas, such a successor is elected and installed 
by  Mahants and principal persons o f the section (L  L. R. 1 All. pp. 53!), 540 ; 
29 AIL p. 109 ; 14 Cal. W . N. p. 210 ; and I. L. K. 11 Bom. p. 514). 
Buccession is certainly regulated by the special cu.stoin o f tluj foinidatlori, 
9 All. p. 116. * Though a precedent quoted ai; page 672 o f  the
2 nd Edition of West and Biihler’s Hindu Law shows that one o f  the sect o f  
the Bairagis will be his heir aud though a Guru Bliai was regarded as an hoir,- 
and a Gxu'u’ s Guru,was considered to be an heir (pages 574, 575 o f  West and 
Buhler’s Hindu Law), still we d(.) not lind any instance in which agnatic
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E am d as
was even recognized at any time by any Court o f Justice among Gosawames,
Sanyasis and Sadhus and Bairagis. There may have been sprung np a G o p a l d a s

regidar genealogy among Sanyasis as in the case o f ordinary individuals. The v.
idea is however a creation o f  the fancy o f  the ignorant in these latter days atid 
is not based on the Sinritis (page 775 of the 2 nd Edition o f  Mr. Gliose’s Hindu d a r .i i .

Law). The principlea already given clearly indicate that plaiutifl: has no right 
to succeed to the properties m suit as heir to the deceased Bajrangdas. * *
<s * *  Conceding for the sake of argument that tlie temple in suit was a
dependent Mahant, still the principle o f  succesaion is based upon fellowship and 
personal association and a stranger, though o f  the same order, is excluded (I. L. B.
4 Gal. p. 543). Plaintiff cannot therefore be regarded as iieir to tiie deceased 
Bajrangdas. The temple at Dakore would be guided by its own rules o f  
management (14 Cah W . N, p. 211).

Plaintitf and defendant 1 admittedly belong to a sect o f  Vaishnavas o f  
the Ramanandi class, Eamanuj belonged to the same class. The priricipIcH o f  
succession already indicated and those laid down in Moh.mt licm ji Dass 
V , Lachaman Dass, 7 Cal. W . N. 145, apply to plahitiffi’s case. Tliese principles, 
it must be repeated,! do not show that plaintiif' is the heir o f  the deceased 
Bajrangdas.

These Sadhus think that they have a right to dispose o f  the properties o f  the 
temples o f  which they are thcMahants. They are engaged in worldly pursuits. 
Most o f  them only know how to make tlieir signatures in Devnagari which 
they call Sudha language and speak a dialect which is a mixture of Hindi and 
Gujrathi. They have no control over their passions, and they cannot be called 
Gosawames, i.e., those who are the Swamis or Masters o f  “  Go ” or passions. 
Tliey do not Bcein to have cut off all their love for worldly things and they 
cannot conseip.iontly be called Vairagis or those who have given up their 
“  Rag ”  or love for worldly things. They do not strive for absolution or 
annihilation and they cannot therefore be called “  Yatis ” , They have not' 
shaken olf the trammels o f the G enemies etc., and they cannot be
called Shuda Dhus or Sadhus. They do not in short answer the root meanings 
of Gosawames, Bairagis, Yatis and Badhus. Though Shastras are admitted 
into the paternity o f  Sanyasis, tbey cannot be called Sanyasis, as they live 
permanently in tow'ns like Dakore and Nadiad. Though the term Yati is 
applied to Bairagis (28 Cal. p. COS), they arc not Bairagis in the strict sense 
o f the AV'crd, They are not assiduous in the study o f  theology, in retaining the 
holy science and in practising its ordinances. They do not seem to know 
anything about the tenets of Ilaiuanand or Piamanuj, Nimbaditja, Kabir or 

ti 1110— 7
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DASJI.

Dado (vide page 572 of the 2nd Edition of West and Buliler’s Hindu Law). 
Tliey cannot therefore be regarded as “ virtuous ” pupils of their G-;iriia.

The plaintiff api^ealed.
I. N. Mehta witli N. N, Mehta for tlie appellant 

(plaintiff) :—-Tlie parties are Bairagis, Bawas or Sadlms, 
The special rale of succession applicable to sncli people 
is laid down in Yajnavalkya Smriti, cliap. lY , sec. 8, 
verse 137. We take our stand on this text of tlie 
Mitaksliara and not ciuite so much on custom : Giyana 
Samhandha Pandara Saimadhi v. Kandasami 
TamlnratiP-\

Bajrangdas died without a Chela (disciple), and in the 
absence of any Chela, the plaintiff, who belongs to the 
same sect or order founded by Bhagvanclas, baa the right 
to succeed as the heir of Bhagvandas. It is laid down 
in the Mitaksliara: “ But on failure of these, namely, 
the preceptor and the rest, any one associated in holiness 
(elmtirthi) takes the goods, even though sons and other 
natural heirs exist.” Oolebrookes’ Mitakshara, p. 355, 
para. 6.

Bhagvandas was the original founder .of the order and 
it was he who sent Abheram to take care of the Dakore 
temple. We submit, therefore, that in the absence of 
any special custom, which we have not alleged, the said 
text of the Mitakshara should apply and the plaintiff 
has the right to succeed as ekatirtM.

^etlur with N. IC Mehta for the respondent (defend­
ant) The passage in the Mitakshara which is relied on 
deals with the inheritance of Sanyasis and it is not 
applicable. Chapter IV, sec. 8, verse 137, of tlie 
Mitakshara distinctly deals with hermits, ascetics or 
Sanyasis and Naishthik Bramhacharins. These orders 
are not open to those who are not twice born. The

(1887) 30 Mad. 375.
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Sanyasis spoken of here are the twice born : Mitakshara, 
Prayashchitta, Book III, chap. IV, cL 201.

The parties to the suit are Bairagis who admit in their 
order men. of all castes and even females. They are 
governed by customary law : West and Biililer, pp. 552 
et seq. In the absence of any special custom, the general 
custom which has been recognized by the law Courts 
must govern the case. The inheritance goes to the 
nominee of the deceased Guru. In the absence of such 
nomination it goes to the one elected by the Mahants 
connected with the Math : West and Biihler, p. 554, and 
cases cited in the footnote (&).

S c o tt , C. J. :— The plaintiff sued to recover possession 
from the 1st defendant of certain tenij)le properties at 
Dakore, claiming to be the Pitrai Chela of the deceased 
Bajrangdas who was a Mahant of the Dakore temple. 
The first defendant disputed his claim and called upon 
the plaintifE to j>rove the claim he asserted. The parties, 
it is not disputed, are Bairagis belonging to the sect of 
Yaishnavas of the Ramanandi class. It has been laid 
down in Ram Dass Byragee v. Gunga Dasŝ \̂ that in 
that class of Bairagis on the demise of the superior Math, 
when there is no Chela to succeed, the heads of the 
Maths ordinarily elect a successor from pupils of some 
other teacher (compare rex̂ lies 39 and 40 relating to 
Bairagis in Borradaile’s Caste Customs in G-ujarat). 
That has not been done in the pi'esent case, nor has the 
plaintiff proved the existence of any special custom 
relating to the Dakore Math. It is contended on liis 
behalf that Bajrangdas under whom he claims was a 
Sanyasi, and that he is entitled by virtue of a certain 
passage in the Mitakshara, chap. II, sec. 8, para. 2, 
to succeed to the property of that Sanyasi. The passage 
is as follows :—“ The heirs to the property of a hermit.

R a m d a s
G o p a l b a s

V.
B a l d e v d a s j i

K a u s h a l y a -
DASJI.

1914

(1) (1 8 6 3 ) 3 A gra  H . C. E. 295.
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IVAU HHALYA-
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of aji ascetic, and of a" student in theology, arc, in order' 
(tliat is, in tlie inverBe order), the preceptor, a 
virtuous pupil, and a spiritual brotliei’ belonging to 
tiie same hermitage,” and the throe following paragraphs 
make it clear that t]],e expression “ in the inverse order ” 
means thafc tlie lieir of a stnde.n.t in tlieology is a pre­
ceptor, the heir of an ascetic is a virtnous x>upil, and, tl>e 
heir of an hermit is a spiritual lii’other belonging' to the 
same hermitage. But as I understand the argument 
yvdiicli has been addressed to us on l.)ehalf of tlie 
appellant, it is contended tJiat tlie plaiuti.f.1: is a spiritual 
brotlier of tlie deceased Bajrangdas, but tive deceased 
Bajrajigdas was not a hci'uiit, and tlierefore, tliat class of 
heirs cannot be resorted to in the present case. Puiliing 
t1ie j)osition of Ba;j.i’angdas at its liigliest he was a 
Sauyasi, and, therefore, the declared Iieir of the Sa.nyasi 
under tlie M'ifcaksluira would be a virtuous pupil. But 
the plaintifl: was not a pupil of Bajrangdas, therefore lie 
does not take as his heir according to the M'itakshara. 
It is, however, extremely doubtful whether the Bairagis 
can be classed as Sanyasis, because the order of Bairagis 
is not con.ti.ned to the members of the twice born castes. 
x4.s to this, reference .may be m.ade to Mitakshara Prayasli- 
chita, Book III, chap, IVi cl, 201, of the Allahabad 
translation. It appears to us, th.ereforo, tluit botli on tlie 
ground of custom and on the ground of Hindu Law the 
plaintifl: has failed to make out his case. We, therefore, 
affirm the decree of the lower Court and dismiss the 
appeal with costs.

Decree afjirniecl.

G B, Ji


