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opinion that section 16 does not anthorise any reference
to an Asgsistant Jadge to decide asuit inder the Divorce
Act, we must decline to confirm fhe decree.

Under section 115 of the Civil Procedure Code we
set aside the decree which has been passed and remand
the case to the District Judge for trial.

Decree sob asitdle and cise vemdanded,

APPELLATE CIVIL.
Befure Mr. Justice Beaa wnd M. dustive Hagward.

DHONDO RAMUILANDRA KULKARNT (oriGinan PLAINTICE), APraLLANT,
wo BHIKAJT waran GOPAL (uigaivan Drruxpant), Beseonouye?

Civil Procedure Code (Aet Voof 1008), section 14, Fapliwdion 117, Opedrp {1,
Rule 2—Delkhan Agricalturisis’ Relic/ el ( XV of 1878), wectivns 12
and 18==Prior and subsequent morliyiges wpen e seae propreby by the e
morbgugyor te eo-purcenrre aortgugees——Sall o subsequent sortgage il front
refecence to the price wortygege——Sabsequert suil on the  peior mortgoage—
Separate “ewnses of aetion—Subsequeat suit baveed —Roes judivafa——Fowling
as « matter of Juct that the heo mortyages ook been transactions  out of

which the st hus arisen.”

A mortgagee, who has two mortgages of different dates npon the same
property, having sued upon a mortgage ol the later date and having bad the
property sold without reference to the prior mortgage, caniot afterwards brine
a suit on the prior mortgage though the auses of action Cor the two suits ame
distinet.  This vule is not the resnlt of Order L1, Bale 2 of the Givil Procsdire
Code (Act V of 1908) but it depends upon the priveiple of res judicote.

Per Huyoard J. -~ the two mortgages bad heen fonnd as o matter of faet
to have been trunsnctions * ont of which the suit las arisen,” the subsequent
suit on the prior wmortgage wonld have further been barred in view of the
provious suit on the subsequent moertgage by the provisions of Order IJ, Rule v
of the Code and the special provisious of section 13 of the Deldklinn
Agricaltnrists’ Relief Act (XVIT of 1879).

# Civil Reference No, 5 of 1914,
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REFERENCE made by C. Fawcett, District Judge of
Poona, under section 54 of the Dekkhan Agriculturists’
Relief Act (XVII of 1879 in Revision Application
No. 54 of 1013,

The reference was made in tle following terms :—

T have the honour to refer the following question of Taw for the deternina-
tion of their Lovdships, #iz, whether @ mork

oagee who has several mortzages
on the smme property can treat them, with respect to the provisions of
Order IT, Rule 2 of the Civil Procedure Code, as separate causes of action, or
whether they coustitute one cause of action, so that i€ he sues in respect of one
of the mortgages, he cannot afterwiards sue in respect of an earlier one on the
same property ?

© The facts ont of which the question arises are as follows. Tn 1903
defendant’s grandfather mortgaged his house to the plaintiff, Dhondo. In
1908 he mortgaged the same honse and the yard (bekhal) attached to it to
plaintiff’s brother Sadashiv.  In 1911 when Dbondo and Sudashiv admittedly
formed a joint family, of which Dhondo was the manager, Sadashiv bronght a
suit in respect of the mortgage of 1908 with the cognizance and consent of
big brother Dhondo.  Sadashiv obtained a decree for recovery of Rs. 116-8-0
by sale of the nortgaged property, which deeree plaintilf states las not been
satisfed. Plaintiff now sues on the prior morvtgage of 1903, the cause of
action on which avose in 1904, The Sub-Judge of Junmar raised the issue....
“Ts the present snit harced vnder the Order I, Rale 2 of the Civil Procedures

Code, in view of the faet that the cause of action on the fooling of plaint bond

had already arisen in 1911 2" Thix issue e answerd in the afirinative, relying

on the raling in Keshavram v. Ranchhod, I L. R. 30 Bow, 156, and the TFirst
Clags Bubordinate Judge, who has veported on the case nnder section 53 of the
Dekkhan Agriculturists’ Relief Act, ugrees with him.

e of both bonds was virtaally the
same iu conscquence of the plaintiff being joint with bis brother Sadashiv

Assuming that the morgages in the @

in 1911 (and I do not see any sufficient ground to differ from the Sub-Judge
on this point), the guestion still remaing whethier the claim in respect of
the prior mortgage of 1903 was Iu respeet of the sane canse of action as the
claim in respect of the later boud of 1008, within the wmoaning of the
Order 11, Rule 2. This is a poiut which was left open by the Privy Comeil in
Sri Glopal v. Prithi Singh, T L. R. 24 Al 429 at p. 439, and which T do not
understand to have been expressly decided in Keshavram v. Ranehhod, where
(ot page 163) reference is expressly made to the querry rajsed in the former
case. Algo, as T read Keshavrum’s case, the determination of this particular
question was not necessary for the exact point rvaised in that case, i,
u 1110—3 '
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Whether plaintiff in that suit could maintain a suit to recover the sum due on a
later mortgage by sale of the property subject to a prive mortgage {ef. the
remarks as to this in Gobind Pershad v. Huribwr Charan, 1. T B 38
Calentta 60 at p. 63). T do not, therefure, think that Kesharram's caso can be
taken as a binding vuling that Order IT, Bule 2 applies even though the causes
of action are different in regard to the two mortgages. T seems o me thal the

ause of action can only be considered to he the sawe i the prior mortgage
beeame merged in the later mortgnge 5 ot the law is that a mortgage is not
merged by the taking of a new mortgage on the same property to cover the
qriginal debt and further advances (see Hulshurys” Laws of Fogland, Vol, 21,
p. 826). T may also refer to Mulla™s Code of Civil Procedure, Bth adition,
p. 833 and Ghose’s Taw of wmorfgage, 4th edition, p. S04, i supporl of
the doubit T feel as to the correctness of the view taken by the two Subordivate
Judges. As the point s an important one and il s pot, in the view § take,
clearly covered by the raling in Kesharrands case, T subnidt T oang justilied i
wmaking this reference I spite ol what was said in Bhanaji v. DeDrito,
I I.. & 30 Bom. 22G.

My own opinion for the reasons alveady given is thad the suit is not barred
by Ovder IT, Rule 2 but at {he saue thne as the dofendant s an agricoHuvist,
it is doubifnl whetber (in view of tho speciad provisions of seetion 13 of the
Dekkhan Agriculturists’ Relief Act, mudey which s acconnt between the parlics
hag to be takew from the conomencement of the transactions hotween them) there
was not an implied obligation on Dhondo and Sadashiv tu have joined in one
suit against the defendant in respeet of the two morlgages as i allowed by
Qrder II, Rule 2, and whether as they have not done so, the present suit is nob
barred. This also is a point of lvw on which T feel worpasonable doubt aud
whicl I would ventnre to véfor for the devision of the High Court, shonld they
agree with my opinion on the other point, T an inelined to think it shoudd be
angwered in the affirmative, 4. e, that the suit is harred,

B. V. Desat (conieus curice) for the appellant (plaint-
iffy :—The question is whether Ovder II, Rule 2 of the
Civil Procedure Code is a bal to the present suit. It
refers to more veliefs than one in vespect of the same
cause of action. If there ave different causes of action,
then the Rule does not apply. Here there are two
separate mortgages, one of 1903 and the other of 1908,
Before the mortgage of 1908 the plaintiff could have
brought a suit on the mortgage of 1903. Therefore in
the present case it cannot be said that there is only one
cause of action in respect of the two mortgages and if
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there are two causes of action, then clearly the Rule is
not a bar to the present suit.

In the case of Sri Gopal v. Pirthi Singh® their
Lordships of the Privy Council left open the guestion
in conmnection with section 43 of the Code of 1882, The
cases which apparently lay down that section 43 is a
bar are cases under a mortgage and their Lordships of
the Privy Council in deciding whether section 43 is a
bar have not interpreted the section by itself but have
read it along with section 85 of the Transfer of Property
Act. That section requirves that all persons interested
in the mortgage should be parties to the suit. The
raling in Keshavram v. Ranchliod® is to the same

_effect. In that case what was mortgaged a second time
- was the surplus of the previous debt and the first
mortgage was clearly mentioned in the second. All
the cases prior to 1908 have lost their binding anthority
because section 85 of the Transfer of Property Act,
which was applicable to such transactions, has been
repealed and it is re-enacted in Order XXXIV, Rule 1
of the Civil Procedure Code of 1908 with the addition
of an explanation which distingaishes all the previous
cages, The explanation clearly shows that in a suit by
a puisne mortgages, the prior mortgagee need not
bs joined. There [(.)I.o secbion 85 of the Transfer of
Property Act being no longer a bar to a suit like the
prasent, section 43 of the old Code can also be no longer

bar. The decigion in Gobind Pershad v. Harihar
'G]L!.’U‘(Hl,\‘ shows that a person holding several mort-
gages can bring o -suib on a prior mortgage withoud
joininy the claims on later mortgages. '

V. V. Bhadkamlar (amicws cirice) for the respond-

ent (defendant) :—The present suit is clearly barred by

M (1902) 24 Al 420 at p. 430, @ (1905) 30 Bom. 156.
() (1910) 38 Cul. 60,
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QOrder 11, Rule 2 corresponding with scction 43 of the
Code of 1882, Here the same person holds different
mortgages on one and the same properly. He may
bring a suit on o subscquent morlgage aed may sedd
the property in exceution of his deeree with the vesnli
that the property may febeh less than s actual valoe
because there is o subsisbing prior morvleasge. The
object of section 85 of the Teanstor of Property Aok was
to protect the inlevests ol bosd fide puvehasers s Hed
Netraine Barerjee vo Kasin Rl Dasi®, Ty
Gotiiiid Persiead v, Heardhers Clhran® iLwas hield thal,
guch a suit can e but it was held at the same time
that the plaintiff cannob ask tor o decree subjeet bo Ghe
subsequent mortgage, meaning  hereby  that il hoe
brings a suit on the other mortgage, the suil would he
barred. ‘

The decision in Nellue Keishocane  Choarier v,
A_)m(m,(jm'(( Chariar® also shows that i1 a mortgages
omits to mention his sccond mortauge, hoe cannob afl op-
wards sue on his second morlgage.

Desai in veply s—Thae valing i Nelhiie Krishieoir
Chariar v. Annangara Charicar® was arvived at hofope
section 85 of the Transfer of Property Act wiw repoaled
and incorporated in the explanation to Ruale 1, Order
XXXIV of the Civil Procedure Code,  Morcover, in
the present case the property is not ordeied to he

‘sold but the decretal amount is ade payable by

instalments.

The case ofi Payana Reena Secividneallicen v, Peona
Lanca Palaniappa® gives the weaning of the wordy
“causes of action”. Section 34 of the Ce svlon Civil
Procedure Code is the same as Order I, Rule 9 of the
Indian Civil Procedure Code of 1908. 'We submit that
the present suit is not barved by Order 11, Rule 2.

(1) (1910) 87 Cal. 5RY, () (1907) 80 Muil. 353,
@ (1910) 38 Cal. 60. ‘4 [1914] A. C. 618,
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BrAMAN, J.:—This is a Reference by the District
Judge of Poona under section 5+ of the Dekkhan Agri-
culturists’ Relief Act. The principal guestion referved
to us, put in the simplest langnage, is whether a mort-
gagee having twomortgages of different dates upon the

same property may sue upon the mortgage of later date

first, and having had the property sold without refer-
ence to the prior mortgage can thereafier bring a
separate suit on the prior morigage. We think that
he cannot do so. In our opinion the guestion is not to
be answered under Owder II, Rule 2. The causes of
action certainly ave distinet. It could hardly be
seriously countended, we think, that in such cireum-
stances if the mortgagee allowed the prior mortgage to
he time-barved, he could not sue apon the puisne mort-
gage, oy again, that by doing so he could revive the
prioy mortguge which had become time-buyred. Thus,
it is clear, that the canses of action are nob the same.
The anwwer then will have to be souzht by reference,
we think, to the geneval principles of the law of mont-
gage and rex Jrdicata. The rule is that where there
are several mortguges upon fhe sume property, any
mouvkgagee suing upon his morbgage must make all the
obher mortgngees, as well as the mortgagor, parties to
the suit. To this rule theve are nxcm)bioua. Until the
alteration of wection 85 of the Transfer of Property Act
by Order XXXIV, Rule 1, the Counrts appear to have
put o very shrict interpre b'zt’i on upon the words of old
sechion 85 of the Transfer of Property Act. But there
c¢an be no doubt that under the general law of mortgage
as administered in Ingland o puisne mortgagee might
gne his mortgagor, if he chose to do so, for foreclosure
and sale, without making a prior mortgagee a party to
the suit, and the result of such a suit between a puisne
mortgagee and his mortgagor would be to have the
property sold, as it is said, subject to the prior mortgage.
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Accarately ‘stated in all cases of that kind what is really
sold is not the property at all but the right to redeem
the prior mortgage upon it.

Similarly when a puisne mortgagee sues the mort-
gagor and joing a prior mortgagee, the effect of the suit
between the puisne mortgagee and the mortgagor is
exactly the same as though the prior mortgagee had
not been a party to it, assuming (1) that the mortgagee
has insisted upon his rights ; (2) that neither the puisne
mortgagee nor the mortgagor has rvedeemed him in
the suit, Then the result wonld be-that the properly
would be sold subject to that prior mortgage as between
the puisne mortgagee and the mortgagor. In other
words again, what would be sold would not be the
property but the right to redeem the prior mortgagee.
It is equally clear, we think, that in a suit so framed it
the prior mortgagee did not choose to assert his rights,
although a party to the suit, the result would be that
the property would De sold free of that mortgage, and
that the prior mortgagee would be disentitled to assert
any rights he might otherwise have had under his prior
mortgage against a purchaser at any such sale. That
rule depends upon the principle of »es judicata. This
is very clearly apparent from the dicta of their Lowd-
ships of the Privy Council in Sri Gopal v. Prithi
Singh®. ‘

In our opinion, precisely the same result is worked
out where the puisne mortgagee suing ou his puisne
mortgage is himself a prior mortgagee. By no stretch
of fictional forms or fictional ideas can it be said, we
think, that in such circumstances he is not a party to
the suit. He is just as much a party as though he had
been impleaded by a puisne mortgagee other than
himself. So that where a mortgagee holds two mort-

M (1902) 24 AlL 429,
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gages of different dates upon the same property, and
sues upon the later mortgage, he must be deemed to he
a party to the suit in a position to assert any rights he
might have under his prior mortgage. There.might be
no objection in such circumstances to his reserving
those rights, ag though he and the prior mortgagee
were different persons, and so have the property put to
gale subject to the prior mortgage. But if he makes no
mention of his rights as prior mortgagee, then he is in
the same position, we conceive, as a prior mortgagee
would be, if being duly impleaded, he did not attempt
to assert his rights. In such cases the decision in Sré
Gopal v. Prithi Singh® iy conclusive, establishing that
such a prior mortgagee would be precluded from bring-
ing another suit wipon his prior 11101'tgag‘é against the
purchaser at the sale; that iy to say, the matter wonld
be res judicata againgt the prior mortgagee.

This heing our view, it follows that we must answer
the question asked us by the learned District-Judge in
the negative. He has referred-to us a subsidiary ques-
tion under the special provisions of section 13 () of the
Dekkhan Agriculturists’ Relief Act upon which, I
believe, my brother Hayward will express onr opinjon,
though in the view we take, it is not essential to the
decision of the suit upon which the first quésti(m hasg
been veferred to us. ‘

We wish to express’our thanks to the learned gentle-
men who afforded us much assistance; as amici curice
during the argument.

HAYWARD, J.:—I euntirely concur with regard to
the first question that prior and sunbsequent mortgages

in favour of one mortgagee cannot be considered one

cause of action so as to bar separate suits under Order

II, Rule 2. They must, in my opinion, ordinarily -

(L) (1902) 24 AlL 429.
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constitute two different causes of action, as causes of
action are said to comprise all facts material to prove
the particalar snits, and, clearly in the case of separate
mortgages, there would he diffevent facts which M()u].d
have to be proved to catablish the sepueate wuits, So
that theve could be no bar o separate suits under
Order 1I, Rule 2.

I also concur with regard o the further question
which thercon arvises, that the prior morleage must be
considered as necessarily bronght in by way of defence
in & suit on the subsequent morlgage in favour of the
samoe mortgagee under Ordey XRELY, Role 1, and that
fuilnre to plead the prior morigage in the wuit on the
stheequent mortgage would give vise to pes Juddendta
under section L1, Kxplanation IV, of the Civil Procedur
Code. The several decisions (;nnlwl hotm'(‘ as in support
of this proposition, namely, favascond vo Vendecrtasesfio-
yiar® Keshavram . Lctnehlod® md fervi N
in Banerjee ~v. Kasioan Koiouari Dasi,® ol proceeded
on the assumption that priormortgagees were in all casoes
necessary defendants in suits hrought by subscguent
mortgagees under section 85 of the Teansicr of DPeoperty
Act. Bub it Das since Deen made clenr that they are
not necessary defendants and that it i o andter of the
choice of the subrecquent morigneecs by the Wxplana-
ton to Order XXXIV, Bule b of the Civil Procodure
Cade. 8o the fnrther question which has aeisen must
be thus stated : whether the prior morlgages can
practically be left out of the suil by the subseguent
mortgagee where the two mortguges are vested in the
same mortgagee, so as bo avold the penalty of res juddi-
cata which would otherwise vegult under the decision
of the Privy Council in Sri Gopal v. Prithi Singh®,

O (1901) 25 Mad, 108. @ (1910) 87 Cal. 589,
@ (1905) 30 Bom. 156. @ (1902) 24 All 429.
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The matter is in my opinion not free from difficulty,
but after consideration it does not seem to me practic-
able to hold the prior mortgagee in such a case not to
be a party, when he is himself actually represented in
the case, with full knowledge of the prior mortgage as
subsequent mortgagee. Nor would there be any
prejudice to him in so holding because he would be
able, if he so desired, to keep his prior mortgage alive
by rvequiring that the sale of the property should be
siibject to the prior mortgage, or in the alternative he
might allow the sale free of the prior mortgage and
recover the amount due on the priov mortgage out of
the proceeds of the sale on the subsequent mortgage.
This is clear from the provisions of Rules 12 and 13 of
Order XXXTV, On the other hand, il the priov mort-
gagee were held in such a case not Lo be a party and
not bound to disclose his prior mortgage though him-
self the subgequent mortgages, the vuling would, in
my opinion, open the door to possible fraad in the
subsenuent dealings with the property and wonld tend
to deleat the general policy of finally settling all
guestions regarding movigaged property in one suit,
and of limiting litigation, underlying the wvarions
provisions of the Transfer of Propefty Act and the
Civil Proveduarve Code,

With regard to the subsidiary question whether in
any cuse bhe prior mortgage and the subzequent mort-
eaoe must uot be held to be one cause of action in view
of the special provisions of sections 12 and 13 of the
Dekkhan Agriculturists’ Relief Act, it is not strietly
necessary, in view of our decigion on the preceding
questions, to come to any definite decision ; nor does if
appear to me that the materials before us are sufficient
to enable us to arrive at such a decision. It will be
suflicient, therefore, merely to indicate that it would
depend on the question of fact, as pointed out in the

H 1110—4
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decigions in Jld'a]m(lu v. Rajaram® and Gopal Puru-
shotam v, Yaeshwantrav® whether the two mortgages

can be said to be independent tI'ELI]%LC‘bl()Il or transactions
“ out of which the suit has arisen ” within the meaning
of section 13 of the Dekkhan Agriculturists’ Relief Act.
If it had been found ag a matter of fact that the trans-
actions were transactions “out of which the snit has
arisen ”, then they would have constituted the same
canse of action, and the subsequent suit would have
been barred under Order II, Rule 2, by veason of the
special provisions of section 13 of the Dekkhan Agri-
culturists” Reliel Act.

So that the reply to the questions pul to us mugt,
my opinion, be that the subsequent suil on the prior
mortgage was barvred by reason of the wlecree in the
previous suit on the subsequent mortgage as res jodi-
catae tnder section 11, Explanation 1V, of the Civil
Procedure Code, and that in any case, if the two mort-
gages had been found as o matter of fact to have 'b(‘ou
fransactions “ out of which the suit has arisen™, the
subsequent suit on the prior mortgage would hazve
further been barrved in view of the previous suit on the
subsequent morigage by the provision of Order {I,
Rule 2, and the special provisions of section 13 of the
Dekkhan Agrviculturists’ Relief Act.

Order accordingly.

. B. R,

) (1887) P. J. 216. & (1847) P, J. 278,



