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claimed by tlie defendant. The plaintiff Is entitled 
to Rs. 41-4-10 (Rs. o9-6-S, tlie amount of liia claim, pins 
Rs. 1-14-2, the amount of costs inmvwd in. the Eeve,iiixe 
Court), with further IntereHt upon Rb. ■;!1-4--10. We do 
not think that lie in entitled i.o li;Ls cowtH l)ecan«e tlrls 
suit appears to uh to have I)een nn.nocohisarily filed 
liaving regard to the fact tliat lie ha,d iilready obtained 
decrees in assistance suits.

No order a,s to costs througliont.

Df.urree p(tr/ialif/ -svi/ divide.
B. J],.

a p p e :l l a t :i5 Gj"v.!::r..
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Before Sir BmU, SaoU, Kt„, (Jlmf Jm tke, Mr. Judwc, Ik m ir  and 
Mr. Jmfute Be.anum..

1914. THOMAS (‘lEORGB CMLBEBT FRKNCn, A jtm oan t, .lUr.IA FUKNUH,
Ol'l'ONKN’P.'*

Bonihay (JUhI Courts-, . 1/;/ (A',/ F' o f liitiO), m'd/oH 1H— Ijttlhm Dloiinr. Ai't 
( I V  o f  1860), nedlaiiH J, 6‘ , 7, S, and l{)~—'J)er:r(r f<n' illmAutkm o f  'timrrl - 
age— Afiddcwt, fu(f(/e-~J'nrlmUctlon.

•Section 16 o f  the Bumliiiy Civil Courts Aft. (X IV  o f  186i)) tlo(*s iittl 
autliorize any t’efci’ciiec tu uu xlHHistant Jiidgi* to (hioidft ji .suit luului' tho IialiuD 
I)ivort;e. Act (IV  of 18fi9).

REFEEEivrCE under section 17 of tlie Indian I)i.vorcc' 
Act (XIY of 1869) made by S. N. Bathaye, Assistant 
Judge of Bharwar, for the conlirmabion ol' the decree 
nisi in miHcellaneous applioatioii No. 15 of 1913.

This was a proceeding started by tlie applicant in the 
District Court of Dliarwar for diasoln tion of inarriiige 
under the Indian Divorce Act. Ai:, the time of tlie
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distribution, of work in the District Court and tlie 
Assistant Judge’s Court, tlie application was transferred 
for trial and disposal to the Court of the Assistant 
Judge without the knowledge of the District Judge, 
and that Court, on inquiry, passed a decree nisi which 
was referred to the High Court for confii’mation.

There was no appearance for the parties.
Tlie judgment of the Eidl Bench was deliv^ered hy
S c o t t , C. J. :—This is a decree passed hy the Assistant 

Judge of Dharwar for dissolution of marriage under the 
Divorce Act. The Assistant Judge presumed that he 
had jurisdiction, believing that the suit had been 
referred to him for trial by the District Judge under 
section 16 of the Bombay Civil Courts Act. We have 
referred to the District Judge and Ave find that as a 
matter of fact the case was not referred by him to the 
Assistant Judge, but it seems to luwe been sent to the 
latter by the Clerk of the Court, as tliough it were a 
mere matter of administrative routine, and the question 
of referring it under section li] was never brought 
before the District Judge at all.

We are of oi>inion, however, that even if it had been 
referred by the District Judge to tlie Assistant Judge, 
the latter would have Iiad no i)ower to deal with the 
case under section IG of the Bombay Civil Courts A ct; 
for thougli section 16 empowers tlie District Judge 
to refer to tlie Assistant Judge suits, where the subject- 
matter does not exceed a certain amount or value, and 
applications or references under special Acts, it does 
not, in our oi)inion, authorise him. to refer suits for 
dissolution of mariuage, for we think that such suits 
cannot be appropriately desciibed as applications tinder 
a special Act. They are suits (see sections 4, 6, 7, 8 
and 15 of the Divorce Act) but not sidts the subject- 
matter of which is capable of valuation. Being of
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19U,. op in io n  tliat secbion  16 does not, atitliorise  a n y  Tefcrenco 
to an AssiBtaiifc J iid g c  to d ec id e  a, nni i, iin dor tlie D iv o r ce  

Fbench m ust d e c lin e  to coi.iilnti tlie decrc(\

;ftTUA Under section 115 of, tlie Clivii Pi'aco.diirc C-(H,k>, we 
'* set aside the decree wide] 1 lias b(;cn. jiaHHtid mi<l vawtiiui 

tiie case to tiie District Judge i’oi* trial.

'Decvfifi set aside ami case reinaiuled.
B. Tl.
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APPEIxLA.lM ]̂ (J'lrVil..

Be/ore Mr. Jiistke Beminii and Mr. Judhr. fiti.i/ward.

1 9 1 , 4 .  D H O N D O  llAM,OfIAND,HA KULKARN t ( ' i u k u n a i .  l ’ t , , \ ( ; s " n i < ' K ) ,  A i m m -’ i . u a s t ,

Augud  ; 5 1 .  v. B H I K A . I I  w a i , a i >  ( i O L M I a  ( ( l U U . i i M A i i  ! ) i ‘: i ' ' K x i > A N ' i ' ) ,  l i K S i > o N ( i K N i ' . ‘ ' '

Civil Prooedim Goik (Ar-t V  o f  IDOS), m'livn Li, luvjilaiiaf/tiii /l\ (irthr II, 
Rule 2 — DeMJian. AgrhuiUntiMii' Arl ( X V I I d f  12
and IS— Prior and rnhMqaeM -apoti Ihr. sif.it/n prap/'rf i/ hi/ tJu'. ntuue
rni>rt>jaijor to nn-int-rmnfr ninTf(ja(jm!i'--~fiull uh ‘laarU/fti/r. irUhnii!
roferenw to the ’jii'hv' iimi'tijiuii;— îihiH'qiK'nl. .viJt a/f the prh>r ~
Separate tuimes nf iwtloii.— Siihwiptfiil îiJt hnrrei/ — .Rcm 
a s  a, rmtter o f  fact that the hru niDrtyiuim had lirt-.n Intiimrtiiiiii  ̂ “  out nf 
which the »nU 7 i « «

A martg-iigye, wliu Iws two mni'tgag(.‘„s tif (liH'in'ctit. upon thts Kuiisf
property, liavinj? HUed upon a ol! (li<) (iafcc utid huvuig hud
property Bolcl \v,itluuit rcfcrenc.c to tliu prinr iruirtgagc, caiiuot ai’t(,invarclH 
a suit on tlie prior xnortgage though the caiistiH <il' ,l,Vr thii two HuitH ai'r
distinct. TIiih rule 1h not the result oC OrilL'r i f ,  Rnh'; 2 oi‘ tliu (jivil ProctMltirc 
Code (Act V of 1908) but it dopeiuls upon tlit,‘ principle ui‘ ren jndlmta-

Per IJayimrd J. :— li: tlio tv o  uiort<̂ aji;t,',H luul Ixxiu fouriil aa a uuitter o f  fai;l 
to liave beentranBactioriH “  (Hit of! whidi the Hiiit huH ariwou," tho Hubmfuout 
suit on the prior u'iortgag(,*. would liavc; I’urtlu-r liiusu harrod iu view o f  tin,* 
previous suit on the Hub.scquout uiorl;̂ 'U;“'o I)}- tin,,; proviHioriB o f Ordor II, litde 1> 
o f  the Code aiul the special provisiuua td’ Kix;tiou l;i o f tUo Ilidddiiuv 
Agriciiltmists’ Belief Act (XV.II o:f; 1879).

C i v i l  I J o f i ' r o n c o  N o .  5 i d , ’ 1 0 1 4 ,


