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claimed by the defendant. The plaintiff is entitled
to Rs. 41-4-10 (Rs. 89-6-8, the amount of his claim, plus
Rs. 1-14-2, the amount of costs incnrred in the Revenue
Court), with further interest upon Rs. 41-4-10. 'We do
not think that he is entitled to his costs beeause this
guit appears to us to have been unnccessarily filed
having regard to the fact that he had already obtained
decrees in assistance saits. :

No order as to costs throughout.

Docree partially sel aside.

APPELLATE CIVII.
FULL BENCH.

Bofore Sir Basil Seott, Kb, Chief Justice, v, Justice Darvar and,
My, Justive Dewnan,

THOMAS GEORGE GILBERT FRENCIH, Avencanr, o JULIA FRENCIH,
Ovponeye,®
Bonbay Cieil Courts At (N1 V of 1869), section Tt—=Lludiun  Divorce Act

LV of 1869), sections 4, 6, 7, 8, and Li—Deeree for dissolution of marei-

agpe—A ssistant Judye—JTnrisdiction.

Hection 16 of the Buwmbay Civil Conrts Act (XIV of 1869) dovs not
authorize uny refercuce to an Assistant Judge to decide a suit under the Indiun
Divorce Act (IV of 1889).

REFERENCE under section 17 of the Indian Divorce
Act (XIV of 1869) made by 8. N. Bathaye, Assistant
Judge of Dharwar, for the confirmation of the decree
148t in migcellaneous application No. 15 of 1913.

This was a proceeding started by the applicant in the
District Court of Dharwar for dissolution of marriage

under the Indian Divorce Aet. Ab the time of the

® Civil Reference No, ¢ of 1914,



VOL. XXXTIX.] BOMBAY SERIES.

 distribution of work in the District Court and the
Assistant Judge’s Court, the application was transferred
for trial and disposal to the Couwrt of the Assistant
Judge without the knowledge of the District Judge,
and that Couaxt, on inquiry, passed a decree ntsi which
was referred to the High Court for confirmation.
There was no appearance for the parties.
The judgment of the Fall Beneh was delivered by

ScorT, €. J. :—This is a decree passed by the Assistant
Judge of Dhavwar for dissolution of marriage under the
Divorce Act. The Assistant Judge presumed that he
had jurisdiction, believing that the suit had been
veferred to him for trial by the District Judge under
section 16 of the Bombay Civil Courts Act. We have
veferred to the District Judge and we find that as a
matter of fact the case was not referred by him to the
Agsigtant Judge, but it seems to have been sent to the
latter by the Clevk of the Court, as though it were a
mere matter of administrative routine, and the question
of rveferving it under section 16 was never brought
before the District Judge at all.

We are of opinion, however, that even if it had been
- referred by the District Judge to the Assistant Judge,
the latter would have had no power to deal with the
case under section 16 of the Bombay Civil Courts Act;
for though sectlon 16 empowers the District Judge
to refer to the Assistant Judge suits, where the subject-
matier does not exceed a certain amount or value, and
applications or references under special Acts, it does
not, in our opinion, authorise him to vefer suits for
dissolution of marriage, for we think that such suits
cannotb be appropriately described as applications under
a special Act. They ave suits (see sections 4, 6,7, 8
and 15 of the Divorce Act) bubt not suits the subject-

matter of which is capable of valuation. Being of
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opinion that section 16 does not anthorise any reference
to an Asgsistant Jadge to decide asuit inder the Divorce
Act, we must decline to confirm fhe decree.

Under section 115 of the Civil Procedure Code we
set aside the decree which has been passed and remand
the case to the District Judge for trial.

Decree sob asitdle and cise vemdanded,

APPELLATE CIVIL.
Befure Mr. Justice Beaa wnd M. dustive Hagward.

DHONDO RAMUILANDRA KULKARNT (oriGinan PLAINTICE), APraLLANT,
wo BHIKAJT waran GOPAL (uigaivan Drruxpant), Beseonouye?

Civil Procedure Code (Aet Voof 1008), section 14, Fapliwdion 117, Opedrp {1,
Rule 2—Delkhan Agricalturisis’ Relic/ el ( XV of 1878), wectivns 12
and 18==Prior and subsequent morliyiges wpen e seae propreby by the e
morbgugyor te eo-purcenrre aortgugees——Sall o subsequent sortgage il front
refecence to the price wortygege——Sabsequert suil on the  peior mortgoage—
Separate “ewnses of aetion—Subsequeat suit baveed —Roes judivafa——Fowling
as « matter of Juct that the heo mortyages ook been transactions  out of

which the st hus arisen.”

A mortgagee, who has two mortgages of different dates npon the same
property, having sued upon a mortgage ol the later date and having bad the
property sold without reference to the prior mortgage, caniot afterwards brine
a suit on the prior mortgage though the auses of action Cor the two suits ame
distinet.  This vule is not the resnlt of Order L1, Bale 2 of the Givil Procsdire
Code (Act V of 1908) but it depends upon the priveiple of res judicote.

Per Huyoard J. -~ the two mortgages bad heen fonnd as o matter of faet
to have been trunsnctions * ont of which the suit las arisen,” the subsequent
suit on the prior wmortgage wonld have further been barred in view of the
provious suit on the subsequent moertgage by the provisions of Order IJ, Rule v
of the Code and the special provisious of section 13 of the Deldklinn
Agricaltnrists’ Relief Act (XVIT of 1879).

# Civil Reference No, 5 of 1914,



