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own property by acts done in the exercise of its power
by the Supply Company, and that those acts were not
so done as to cause the least damage, detriment or
inconvenience to the Gas Company that might be.

Costs of the reference to be dealt with by the
Arbitrators.

Attorneys for the Arbitrators :—iessrs., Little § Co.

Attorneys for the Gas Company —Messrs. Crawford,
Brown & Co.

Attorneys for the Bombay Electric Supply and Tram-
ways Company —Messrs. Cralyie, Bluint § Caroe.

H. 8. C.

APPELLATYE CIVIL.
Before Sir Basil Scott, Kt., Chief Justice, and i, Justice Davar.
MADHAVRAD MORESHVAR PANT AMATYA (unginal PLAINTIFF),
ArprLrant, oo BAMA KALU CHADI (ormaiwan Derenpast), Resvoxpeyr.®
Provincial Small Cause Courts Aet (IX of 1887), Schedule 1T, Avticle 18—
Revenve Jurigdiction et (deb X of 1875, section 5, elawse () U~—
Civil Procedure Code (Aot Voof 1008), Onler VIII RBale 6—Suit by an
Tnamedur aguinst o Khateday for recorery of suwms—Dires—Suit not cognizable
by @ Smull Cause Court—Set-off clabmed in a capueity diferent from that in

suit, not allowable. .

* Second Appeal No. 798 of 1913,
M Suetion 5, cluuse () of the Reveuue Javisdiction Act (Aet X of
1876) is an follows ;—

5. Nothing in section 4 shall be held to prevent Civil Courts from
entertuining the following suits :—
( . L) o b b i ) £
(b) A 4% B i £t
(¢) Suits belween superior holders or oceupants and inferior holders
or tenants regarding the dues claimed or recovered from the latter
1n 1110—%

Bumsay
(ras
UUMPAYY,
Lmp, axp
Boapay
Breerme
SUPPLY AXND
TrAMWAYS
CoxpanNy,
Irrp.,
IN THg
MATTHR OF

1914,
August 5.




83y
52

1914,
MADHAVRAD
MORESHVAR

.
Rama
Kawnr.

THE INDIAN LAW REPORTS. [VOL. XXXIX.

Sums payable by a Kuatedar to an Tnamdur as superior liolder are dues and a
suit to recover such dues, thongh less than Rs. 500, is not coguizable by a
Court of Siall Canses and a decree passed in such suit is subjeet to w second
appeal.

In & suit hrought by an Tunamdar against o Khatodar Tor He recovery of dues
in respoct of certain inmoveable property payable by the Khatedar, the defend
ant, as a pujurd (worshipper), claimed to set oft the atipend payable to hiw
by the plaintift,

Held, that the defendant conld not claim the set-off which was due to him
in a different capacity from that in which lic held as tenant or Khatedav of
the plaitiff.

SECOND appeal against the decision of V. 6. Kaduskar,
Additional First Class Subordinate Judge of Ratnagiri,
with appellate powers, modifying the decree of 1. 17
Rego, Subordinate Judge of Malwan.

The plaintiff, ag Inmamdar, sued to vecover from the
defendant Rs. 39-6-8 on account of avrears of agsessment
of four years. He algo claimed Rs. 1.14-2 for costs
which he had incurred ina suit in the Revenone Court
to obtain assistance againgt the defendant and Ry, 3-11-2
for interest, thus claiming in all Rs. 45,

The defendant answered aufer «lic that be had
co-sharers who were necessary parties, that he was a
pujari (worshipper) of the village temple and for the
puga (worship) work he was entitled to get Rs. 6-14-6
annually, that the said stipend was deducted from the
agsessment in previous years, thercfore, it should be
allowed in the suit; that if the set-off could not be
allowed, the defendunt claimed the stipend in the
present suit and he had paid the Court-lee for the same
and that the plaintilf could not recover the

costs
incurred by him in the Revenue Court.

The plaintiff filed a counter veply denying the defend-
ant’s counter claim.

The Subordinate Judge found that the defendant way
not entitled to the set-off he lclaimed, that the plaintift
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could recover his costs in the Revenue Court and that -

the plaintiff’s claim for interest could not be allowed.
The Subordinate Judge, therefore, passed a decree for
the plaintiff for Rs. 11-12-8 after deducting from
Rs. 89-6-8, the arrears of assessment, the amount of the
stipend due to the defendant for four years, namely,
Rs. 27-10. '

On appeal by the plaintiff, the appellate Judge
modified the decree of the first Court by adding to it
Rs. 1-14-2, the costs which the plaintiff had incurred
in the Revenue Court. The decree of the appellate
Court was, therefore, in all for Rs. 13-10-10.

The plaintiff preferred a second appeal.

G. S. Rao and S. Y. Abhyankar for the appellant
(plaintiff).

A. G. Desai for the vespondent (defendant):—We
have to urge a preliminary objection. The suit being
for recovery of arrears of assessment is a suit of the
Small Cause nature and the claim being for an amount
less than Rs. 500 no second appeal can lie. Article 7
of Schedule IT of the Provincial Small Cause Courts
Act would not exclude the suit from the jurisdiction
of the Court of Small Causes as the suit is not for the
assessment of rent, nor wounld Azrticle 89 of the Schedule
help the plaintiff as it applies to the case of a village
community only.

Even assuming that this wag a suit for rent, which
it was not under the ruling in Sadashiv v. Ram-
frishna®, such suits lave Dbecomne cognizable by
Subordinate Judges as provided for in Article 8 by reason
of the Government Notification, No. 5271, of the 15th
September 1911, published in the Bombay Government
Gazette of the year 1911, Part I, p. 1694, and therefore

@ (1901) 25 Bowm. 556.
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* the appeal to the District Court was not maintalnuble,
much less a second appeal.

Rao :—The Inamdar was the superior holdev and the
tenant, the inferior holder. A sur payable by the
inferior holder to the superior hotder was  “dues”
payable to the superior holder by reason of his ntevest
in immoveable property within the meaning ol Article
15 of Schednle IT of the Provineial Small Cause Courts
Act. The term “dues” is used in o shmilar sense by
the Tegislature in the Bombay Revenue Jurisdiction
Act, section 5, elause (¢).

Desai, in reply.

The preliminary objection was over-ruled.

Rao for the appellant (plaintifl) —We contend that
the ovder granting sei-ofl to the delendant was conteary
to the provisions of Order VIIT, Rule 6 of the Civil
Procedure Code as the amount was not due to the
defendant alone but to him and his bhaubands,

Desai for the respondent (defendant) :—We concede
that the order awurding set-off was not according to
the provisions of Ovder ViLl, Rule 6, but s the plaintiff
sued the defendant alone without making the defend-
ant’s bhanbands parties for the purpose of escaping
from this claim of set-oft, the order made by the lower
Court was equitable and should be confitmed, The
plaintilf having obtained decrees in Revenue  Couvts
against as, it was not at all necessary for hiwn to file the
present suit for harassing us,

Lao, in reply :—No doubt we had obtained decrees in
the Revenue Court, but it takesa long time to realize
the money through the Revenue Court, and as it was
likely that the period of limitation for this suit might
expire, we filed the suit as a matter of precaution. We
are willing to give credit to the defendant for whatever
would be recovered in execution of the Revenue decrees.
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ScorT, C.J.:—This is a suit for the vecovery by an

Inamdar of sums payable by a Khatedar in respect
of certain immoveable property held by him, ander the
Inamdar as his superior holder. Itis contended that
being for an amount less than Rs. 500, and cognizable
by a Court of Small Causes, no second appeal will lie.
The question is whether it is cognizable by a Conrt of
Small Caunses. We have been referred, on the paxt of
the appellant, to Axticle 13 of Schedule II of the
Provincial Small Cause Courts Act IX of 1887 which
excepts from the cognizance of a Court of Sinall Causes
a suit to enforce payment of dues when the dues are
payable to a person by reason of his interest in
immoveable property. Now the sums payable by an
inferior holder to a superior holder in the Bombay
Presidency are in another Act of the Imperial Legisla-
ture characterised as dues: see Revenue Jurisdiction
Act X of 1876, section 5, clause (¢), The moneys
- claimed, therefore, in this suit may appropriately be
described as dues payable to the plaintiff by reason of
his interest in immoveable property held by the defend-
ant, and therefore Article 13 of the Schedule of the
Small Cause Coumrty Act applies, and this was a suit not
cognizable by a Court of Small Causes. We, therefore,
over-rule the preliminary objection.

The defendant does not contest the right of the plaintiff
to payment of his dues as superior holder, but claims to be
entitled to set off the stipend payable by the plaintiff to
certain pegjaris of a temple of whom defendant was one.
That stipend was payable to the defendant and his bhau-
bands. e, therefore, claims a set-off in a different
capacity, in a different category to that in which he
holds as tenant or Khatedar of the plaintiff, and he
cannot have the set-off having regard to the  provisions

of Order VIII, Rule 6. We,therefore, setaside the decree -
of the lower appellate Court which allowed the set-off °
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claimed by the defendant. The plaintiff is entitled
to Rs. 41-4-10 (Rs. 89-6-8, the amount of his claim, plus
Rs. 1-14-2, the amount of costs incnrred in the Revenue
Court), with further interest upon Rs. 41-4-10. 'We do
not think that he is entitled to his costs beeause this
guit appears to us to have been unnccessarily filed
having regard to the fact that he had already obtained
decrees in assistance saits. :

No order as to costs throughout.

Docree partially sel aside.

APPELLATE CIVII.
FULL BENCH.

Bofore Sir Basil Seott, Kb, Chief Justice, v, Justice Darvar and,
My, Justive Dewnan,

THOMAS GEORGE GILBERT FRENCIH, Avencanr, o JULIA FRENCIH,
Ovponeye,®
Bonbay Cieil Courts At (N1 V of 1869), section Tt—=Lludiun  Divorce Act

LV of 1869), sections 4, 6, 7, 8, and Li—Deeree for dissolution of marei-

agpe—A ssistant Judye—JTnrisdiction.

Hection 16 of the Buwmbay Civil Conrts Act (XIV of 1869) dovs not
authorize uny refercuce to an Assistant Judge to decide a suit under the Indiun
Divorce Act (IV of 1889).

REFERENCE under section 17 of the Indian Divorce
Act (XIV of 1869) made by 8. N. Bathaye, Assistant
Judge of Dharwar, for the confirmation of the decree
148t in migcellaneous application No. 15 of 1913.

This was a proceeding started by the applicant in the
District Court of Dharwar for dissolution of marriage

under the Indian Divorce Aet. Ab the time of the

® Civil Reference No, ¢ of 1914,



