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own x)roperty by acts clone in tlie exercise of its power 
by the Supply Company, and that those acts \¥ere not 
so done as to cause the least damage, detriment or 
inconvenience to the G-as Company tliat might be.

Costs of the reference to be dealt with by the 
Arbitrators.

Attorneys for the Arbitrators ;—Messr̂ i. Little Co.
Attorneys for the Gas Company ;—Messrs, Gratvforcl, 

JBroiv n  ̂ Oo.
Attorneys for the Bombay Electric Supply and Tram

ways Company :—Messrs. Oraigiey Blunt tj* Caroe.
H . S. 0 .
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APPELLATE CIVIL.

Before Sir Basil ScoU, Kt,., Chief Jmtine, and Mr. Justice Davar.

MADHA\^Il.K) MORESHVAIt P AN T A M A T Y A  (oiuginal PLAiNTrFP), 
Ari’KLLANX, V. 1!,AM.A KALU OHA.DI (omaiNAr, Defe,ndai>!t), Respondknt.®

Provincial SrmU Cause Corirts A et { I X  o f  1887), Schedule I I , Article IS— , 
lievenue Jnrii^dictm/ A d  (A d  X  v j  IS76), nendoii 6, dauw  —  
GIpH Prucethtre Coth (Aet V o f  IPOfi), O nhr Y lI I ,  Rule B— Suit hy an 
Inamdnr n.f/ai/Kt a Khatndar for  reoor^pry of luims— Diten—-Suit not cognkahle 
hy a Small Gaim Court— Set-off cUuvml in a capacity different from  that in 
suit, not allovKible.

* Second Appeal No. 798 o f  191;3.

W vSectiou 5, claiitiG (c )  o.l! the ItcvoiiiKi Juri.sdictioii Act (A ct X  ut 
1876) is as follows ;—

5. Notiiiug ill hiecl.ioii 4 shall Lc held to prevent Civil Courts froin 
entertaining tlie following BuitR :—

(a ) ® ®
O O e,i is O

(e) SiiitK between snperior Iiolclera or occupants and inferior holdens 
or tcjiiarits regarding tlie dues claimed or recovered from tiie latter
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Sums payable by a Ivliatedar to an Inairular as atiperior holder are dneH and a, 
smt to recovGr siieli duos, tliongh less tlian IiS. 500, is not oogiussalilH !>y a 
Court of Small Causes and a decree pasned iti sudi mnt in Biibjoct to ii «ocoiui 

appeal.

Ill a suit broiig'lit by an luauular agaiuHt a Khatodar fur tbi! rc(;uvery u1’ dni-w 
in respect o f certain immovoablc }«'operty payalde by tlio Ivhatedai', tbc dol taid 
ant, tis a piy'ari (worshipper), claimod to set <>0 : the Htiptuul payable to bitn 
by the plaintiff,

Reid, that the defendant could not claim tho «ct-o(l’ whioli was dne to him 
in a different capacity from, that in which he held aw tenant t>r Ivliatddiiv o l 
tlie plaintit!P.

Secon d  appeal againsti t-lie decision ol' V . O. IvadiLHkiir, 
Additional Pirat Class Sabordinate .Tndgo of Ratna.giri, 
with appellate powers, modifying' tli,e decree ol: E, Jf\ 
Rego, Subordinate Judge of Mai wan.

Tlie plaintiif, as Inamxlar, sued to I'ccovei’ from tbc 
defendant Rs. 39-6-8 on account of arreai’S of assessme/nl 
of four years. He also claimed Rs, l-M-2 for costs 
wMcli be bad inciiri'ed in a suit in. tbe i,\*evenn.e Coiii'i 
to obtain assistance agai,n.st the defendant and ,Iis. H-11-12 
for interest, tliiis claiming in all Rs. 4-5.

Tbe defendant answered M er alia that be bad 
co-sbarers wbo were necessary parties  ̂ tbat lie was a 
pujari (worsbippei-) of tbe vilbige temple and for tlie 
puja (worsbip) work be was entitled to get Rs. (>14-0 
annnally, tbat tbe said stipend was deducted fi'om tbe 
assessment in previous years, tberefore, It sbould be. 
allowed in tbe suit; tbat if tbe set-off could not i>e 
allowed, tbe defendant claimed tbe stipend in tbe 
present suit iuid be liad paid tb,e Goiirt-fee for tbe same 
and tbat tbe plaintili: could not recover tbe costs 
incurred by Mm. in tlie Revenue Court.

The plaintifi: filed a counter reply denying tbe defend
ant’s counter claim.

Tbe Subordinate Judge found tbat tbe defendant waa 
not entitled to tbe set-off be [claimed, tbat tbe plaiiitiffi
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could recover liis coBts in tlie Revenue Court and tliat 
the claim for interest could not be allowed.
The Subordinate Judge, therefore, passed a decree for 
the plaintiff for Es. 11-12-8 after deducting from 
Rs. 39-6-8, the arrears of assessment, the amount of the 
stipend due to the defendant for four years, namely, 
Rs. 27-10.

On appeal by the plaintiff, the appellate Judge 
modified the decree of the first Court by adding to it 
Rs. l-M-2, the costs wliicli the plaintiff had incurred 
in the Revenue Court. The decree of the appellate 
Court was, therefore, in all for Rs. 13-10-10.

The plaintiff preferred a second appeal.
G. 8. Mao and 8. F. Abhyankar for the appellant 

(plaintiff).
A. G. Desai for the respondent (defendant) ;—We 

have to urge a preliminary objection. The suit being 
foi* recovery of arrears of assessment is a .suit of the 
Small Cause nature and the claim being for an amount 
less than Rs. 500 no second appeal can lie. Article 7 
of Schedule II of the Provincial Small Cause Courts 
Act would not exclude tlie suit from the Jurisdiction 
of the Court of Small Causes as the suit is not for the 
assessment of rent, nor would Article 39 of the Schedule 
heli  ̂ the i>laintifE as it applies to tlie case of a village 
community only.

Even assuming that this was a suit for rent, which 
it was not under the ruling in Sadaslivv v. Mam- 
lr.rishnâ \̂ such suits liave become cognizable by 
Subordinate Judges as provided for iniVrticle 8 by reason 
of tlie Government Notification, No. 5271, of the 15th 
September 1911, published in the Bombay Government 
Gazette of the year 1911, Part I, p. 1694, and therefore
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1914 ‘ tlie appeal to iJje Disti'ict Courir WiiH iiol iiuiiiiiiiliuiblc,
i iA D lU V ItA O  imicli less a second appeal.
Moreshvau The Inauicla.r was tlio Hiiperioj* lioldw* and the

liAMA tenant, the inferior holder. A siiiri payaJjle by tlie 
inferior holder to tlie superior iioider was “ diieK”
payable to the Biiperior holder by reason ol’ his inle.roBt.
in imnioveable property within Uie raeariin̂ y oi: Ai'Ucle 
13 of Schediile II of th.e ProviiKyial Binall Ca;nae ('$oui;tK 
Act. The term. “ duea ” is used in a wlinihir wetise Ivy 
the LegiHlaiiire in the l^oinbay lievenne Jurisdiction 
Act, section 5, clause (c’).

Descti, in 1‘eply.
The preliiiiinai'y ol)jection was over-ruled.
Mao for tlie appellant (pliiiniiiir.) :—Wĉ  contend tluit 

the order gran tin Btit-oii: to tlie d(vfen(la,id- was eoiit.j'ai'y 
to tlie proviHiona of Order VI.tl’, Jâ uIc (> of tiie Civil 
Procedure Code as tlie amount wan not duo to the 
defendant alone bu t to 1dm and his liliaubunds.

JJesai for th.e respondent (defeiuh„int) ;—’We coiiccHh,' 
that the order awarding Het-oii’ wa,K not a.ccord.ini.*' iiO 
the jarovisionB of Oi.‘der VIII, Eiih/. (>, but an tlie plaiidJfl’ 
sued the defe.ndant alone witliont niakinĵ ' tiie (i.(,'i‘erid- 
ant’s blianbands parties for th.e x>>-i-rpoBC i,)f (̂ scâ ping 
from this claim of Bet-off, the order made by tlie iovve„r 
Court waa equitable and should l)o coidirmed. "IMie 
plaintiff having obtained decrees iti Kevenue Conrta 
against us, it was not at all necessary for him to file tlie 
present sait for harassing us.

Mao, in reply No doubt we had obtained decrees in 
the Bevenue Court, but it takes-a long ti.ine to realize 
the money through the Revenue Court, and as it was 
likely that the period of limitation for thiKS suit miglit 
expire, we filed the suit as a matter of precaution. We 
are willing to give credit to the defendant for whatever 
would be recovei’ed in execution of the Re venue decrees.

l;U THU INDIAN LAW REPOIJTS. [VOL. XXXIX.
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S c o t t , G. J. :—This is a suit for the recoA’'ery bj?- an 
Iiiaiiidar of sums j^ayable by a Khateclar in. respect 
of certain immoveable i>ropei’ty lield by him, iinde,r the 
Iiiamdar as his superior holder. It is contended that 
being for an amoiint less tban Es. 500, and cognizable 
by a Court of Small Causes, no second appeal will lie. 
The question is whether it is cognizable by a Court of 
Small Causes. We liave been referred, on the part of 
the appellant, to Article 13 of Schedule II of the 
Provincial Small Cause Courts Act IX of 1887 which 
excepts from the cogni7.ance of a Court of Small Causes 
a suit to enforce payment of dues when the dues are 
payable to a person by reason of his interest in 
immoveable property. Noav the sums paj^able by an 
inferior holder to a superior holder in the Bombay 
Presidency are in another i\.ct of the Imperial Legisla
ture characterised as dues: see Revenue Jurisdiction 
Act X of 1876, section 5, clause (c). The moneys 
claimed, therefore, in this suit maĵ  appropriately be 
described as dues paj^able to the i Îaintifl: by reason of 
his interest in immoveable property held by the defend
ant, and therefore Article 13 of the Schedule of the 
Small Cause Courts Act applies, and this was a suit not 
cognizable by a Court of Small Causes. We, therefore, 
over-rule tlie preliminary objection.

The defendant does not contest the right of the plaintiff 
to payment of his dues as superior holder, but claims to be 
entitled to set off the stipend payable by the plaintiff to 
certain inijaris of a temple of whom defendant was one. 
That stli^end was payable to the defendant and his bhau- 
bands. He, therefore, claims a set-off in a different 
capacity, in a different category to that in which he 
holds as tenant or Khatedar of the plaintiff, and he 
cannot have the set-olf having regard to the provisions 
of Order VIII, Rule 6. We, therefore, set aside the decree 
of the lower ai3pellate Court which allowed the set-6|E
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13(]
claimed by tlie defendant. The plaintiff Is entitled 
to Rs. 41-4-10 (Rs. o9-6-S, tlie amount of liia claim, pins 
Rs. 1-14-2, the amount of costs inmvwd in. the Eeve,iiixe 
Court), with further IntereHt upon Rb. ■;!1-4--10. We do 
not think that lie in entitled i.o li;Ls cowtH l)ecan«e tlrls 
suit appears to uh to have I)een nn.nocohisarily filed 
liaving regard to the fact tliat lie ha,d iilready obtained 
decrees in assistance suits.

No order a,s to costs througliont.

Df.urree p(tr/ialif/ -svi/ divide.
B. J],.

a p p e :l l a t :i5 Gj"v.!::r..
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Before Sir BmU, SaoU, Kt„, (Jlmf Jm tke, Mr. Judwc, Ik m ir  and 
Mr. Jmfute Be.anum..

1914. THOMAS (‘lEORGB CMLBEBT FRKNCn, A jtm oan t, .lUr.IA FUKNUH,
Ol'l'ONKN’P.'*

Bonihay (JUhI Courts-, . 1/;/ (A',/ F' o f liitiO), m'd/oH 1H— Ijttlhm Dloiinr. Ai't 
( I V  o f  1860), nedlaiiH J, 6‘ , 7, S, and l{)~—'J)er:r(r f<n' illmAutkm o f  'timrrl - 
age— Afiddcwt, fu(f(/e-~J'nrlmUctlon.

•Section 16 o f  the Bumliiiy Civil Courts Aft. (X IV  o f  186i)) tlo(*s iittl 
autliorize any t’efci’ciiec tu uu xlHHistant Jiidgi* to (hioidft ji .suit luului' tho IialiuD 
I)ivort;e. Act (IV  of 18fi9).

REFEEEivrCE under section 17 of tlie Indian I)i.vorcc' 
Act (XIY of 1869) made by S. N. Bathaye, Assistant 
Judge of Bharwar, for the conlirmabion ol' the decree 
nisi in miHcellaneous applioatioii No. 15 of 1913.

This was a proceeding started by tlie applicant in the 
District Court of Dliarwar for diasoln tion of inarriiige 
under the Indian Divorce Act. Ai:, the time of tlie

® Civil R e fa iw o  N(), () o f 19U .


